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THE IMPORTANCE OF ENVIRONMENTAL LAW 
CONSIDERATIONS FOR THE MILITARY 
COMMANDER AND ADVISOR 


Peter M. Murphy* 


The following are excerpts of a speech presented on December 8, 1988 
before a U.S. Navy/Marine Corps-sponsored Environmental Law and 
Regulations Training Seminar held in Washington, D.C. Mr. Murphy’s 
remarks underscore the critical importance of environmental law 
considerations for the military commander and legal advisor alike. 
They further serve to introduce Volume 38 of the Naval Law Review, 
the principal articles of which address environmental law issues of 
significance to the military community. 


The necessity of having real estate on which Marines can train and operate 
must be—and is—a top priority of the Corps. Headquarters and the field 
are intimately involved in the land and training area requirements study, 
jand use management study, and massive data inputs to the Congressional 
base realignment and closure commission. During my tenure as counsel, 
there has been a perceptible change of attitude in the Navy and Marine 
Corps toward protecting our real estate resources. This developing attitude 
includes the realization that environmental matters must be heeded if our 
precious real estate is to be kept usable. 


I would like to mention some thoughts for your consideration. 


I. The first idea has to do with this business of cleanups and why we are 
committing so much effort to the task. Obviously, a habitable environment 
is essential not only to train but to survive. Contamination of our land, 
water, or air could literally bring our demise; therefore, we clean up our 
environment as a matter of survival. Secondly, there is an aesthetic aspect to 
our cleanup efforts. I was dismayed to learn, for example, that Niagara Falls 
subjects visitors to measurable toxins. Finally, there is the economic view 
which holds that environmental cleanup serves societal good by returning 
real estate to useful (that is, valuable and alienable) status. In this regard, 
ask your contemporaries in the civilian bar what new wrinkles are evolving 
in real estate transactions—such as surveys before closing to ensure that 
property has not been subject to contamination in the past, or that the new 
owner will inherit potential responsible party stature along with his fee 
simple. And, there’s one more reason why we clean up. Congress has said, 





* Counsel for the Commandant, Headquarters, U.S. Marine Corps. Mr. 
Murphy’s speech is reproduced in an abridged and edited form with his kind 
permission. 
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“Do it.” Among those of us sworn to uphold the Constitution, obeying the 
direction of Congress should be reflexive. Admittedly, however, the cleanup 
process can be frustrating insofar as there simply are inadequate resources 
to accomplish the task. 


The next thought I want to discuss involves a seemingly simple question: 
II. How clean is clean? 


As we prepare to enter the “cleanup era,” this will become one of the 
hardest questions; this may involve issues of “dwindling” budget resources 
or technical legal arguments. The question I submit is addressed in the 
Comprehensive Environmental Response, Compensation, and Liabilities 
Act (CERCLA) and has been somewhat accounted for—but also invokes 
the harder issues of just how much we must endure to atone for past sins, 
and to ensure we have a usable habitat for the future. 


I encourage you to examine CERCLA section 121, entitled “Cleanup 
Standards.” It is a maze of statutory prose; or, as the Mannes would say, a 
minefield. 


Section 121 contains language that cleanups are to be cost effective. More 
than once, it provides that cleanups must “assure the protection of human 
health and the environment.” There are references to “applicable or 
relevant and appropriate...requirements,” the famous and elusive 
ARAR’s. These ARAR’s begin with standards, requirements, criteria, or 


limitations contained in Federal laws (such as the Clean Water Act or the 
Clean Air Act). However, if the state has a more stringent array of ARAR’s 
under a federally approved program, then the state’s ARAR’s apply. 


To learn what you are truly up against, however, read section 121(C) of 
CERCLA in conjunction with section 121(D)(2). Section 121(C) says that 
if, as a result of remedial action there remains “any” hazardous substance, 
pollutant, or contaminant at the site, then the Environmental Protection 
Agency (EPA) must review the remedial action at least every five years, 
report to Congress on such sites, and take further action as warranted. 
Section 121(D)(2) states that EPA review must apply to “any” hazardous 
substance, pollutant, or contaminant that remains following cleanup efforts; 
EPA must adhere to the applicable or relevant and appropriate require- 
ments. 


The bottom line is fairly clear: EPA wants a total cleanup from us. Do the 
job and move on. Alternatively, EPA itself will press for the greatest degree 
of cleanup possible under Federal law or the more stringent state standards 
that apply. 


Against this backdrop, the attitudes and positions of those who negotiate 
cleanup agreements on behalf of the states are predictable. Yet, our access 
to Federal funding will exist for a finite time only. When fiscal resources are 
not infinite, the phrase “first come, first served” really means that perma- 
nent solutions must be secured in the first go-around. 


I would like to dwell on another thought suggested by the complexity and 
volume of material in the environmental law area: No one person can do it 
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all. It is humanly impossible for any individual to mastermind any particular 
site on the national priorities list. As lawyers, however, you are perceived as 
masters of all trades. I would refer to it as being the Renaissance man—or 
woman. 


Webster’s defines a Renaissance man as a person of many broad interests 
who has the opportunity to indulge himself in them so as to acquire more 
than a superficial knowledge of each. That is what is required of you. 


First you must know the statutes and the regulations. Then— 

You must be able to analyze technical matters. 

You must be a negotiator. Just being credible will not win. 

You must be an advocate. 

You must understand fiscal law and cost impacts. 

You must be politically sensitive. 
Finally, if you cannot answer all the questions, you must know who to ask for 
help. And then ask. 
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A PRIMER ON ENVIRONMENTAL LAW FOR 
THE NAVAL SERVICES 


Lieutenant Colonel Joseph A. Wellington USMC* 


This article, presented in two parts, serves as a primer on environ- 
mental law. In part I, Lieutenant Colonel Wellington provides a broad 
survey of environmental protection law as it affects Navy and Marine 
Corps judge advocates. In part II, the author concentrates on the Navy 
and Marine Corps as “regulated communities,” with particular empha- 
sis on the decisionmaking agencies involved, the tools used to imple- 
ment policy, and the mechanisms available to enforce compliance. 
This article was adapted from a book-length work titled, Naval 
Readiness, Operational Training and Environmental Protection: 
Achieving an Appropriate Balance Between Competing National 
Interests, prepared and submitted by the author as an advanced 
research project in partial satisfaction of course requirements at the 
Naval War College, Newport, Rhode Island. 


PART I: STATUTORY COMPENDIUM AND OVERVIEW 


I. INTRODUCTION 


National concern about environmental quality has found increasing 
expression over the years in numerous federal laws which are applicable to 
the Navy and Marine Corps. These laws provide for regulatory schemes that 
impact upon activities of shore establishments as well as upon conduct of 
operations and training within the maritime and territorial jurisdiction of 
the United States. While they mainly subject the naval service to Federal 
environmental regulation, they may also require our facilities and opera- 
tions to meet state and even local standards of environmental quality. 
Additionally, some Federal legislation permits enforcement by private 
interests in the form of citizen suits that may be brought against installations 





* Lieutenant Colonel Wellington is currently Special Counsel, Environmen- 
tal Law, in the Eastern Area Counsel Office, Marine Corps Base, Camp 
Lejeune, North Carolina. He holds a Bachelor of Science degree from the 
United States Naval Academy (1969). He received his Juris Doctor degree in 
1978 from Suffolk University Law School. In 1987, he received a Master of 
Laws (with highest honors) in Environmental Law from the National Law 
Center, George Washington University. He is a 1988 graduate (with highest 
distinction) of the Naval War College. 
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and commanders. Accordingly, judge advocates and other legal personnel 
of the Navy and Marine Corps must develop a working knowledge of 
environmental law. 


Part I of this article will survey the major environmental statutes of 
interest to the naval services as well as the process of environmental 
regulation—including the “players” within the arena of environmental law, 
the “levers” or mechanisms by which compliance is routinely accomplished, 
and ultimately the “hammers” by which it may be compelled. Part II will 
focus on the status of the Department of the Navy (DON) as an entity 
subject to environmental regulation. 


II, FEDERAL ENVIRONMENTAL LEGISLATION WITH THE 
POTENTIAL TO INFLUENCE NAVY AND MARINE CORPS 
OPERATIONS AND INSTALLATIONS 


Federal environmental statutes generally fall into three main cate- 
gories: Pollution control; land use and resource conservation; and environ- 
mental restoration and cleanup. 


A. Pollution Control Statutes 


There are six Federal statutes that are of interest to the naval service 
in the area of pollution control. They regulate such areas as air and water 


pollution, noise control, ocean dumping, the use of pesticides, as well as 
hazardous waste management and disposal. Compliance with these statutes 
adds to the cost of accomplishing the missions of the naval services but 
enhances the quality of life is enhanced through maintaining the natural 
environment. The six statutes are listed in Table 1. 


1. Water Pollution 


The objective of the Federal Water Pollution Control Act 
(FWPCA))! is “to restore and maintain the chemical and biological integrity 
of the Nation’s waters.” In addition to providing for a program of Federal 
grants to help finance construction of public sewage treatment plants,” the 
act requires that a permit be obtained before any pollutant? is discharged 
from a “point source’* into the navigable waters of the United States, or 
before discharging dredged materials within navigable waters.5 The act also 
requires the establishment of a national contingency plan for the removal of 
discharged oil or hazardous substances from the nation’s waters,° requires 





1. 33 U.S.C. $§ 1251-1376. 

2. Id. $§ 1281-1299. 

3. Id. at § 1362(6) “‘[P]ollutant’ . .. means dredged spoil, solid waste, incinerator residue, 
sewage, garbage . . . munitions . . . rock, sand, cellar dirt, and industrial, municipal, and 
agricultural waste discharged into water” (emphasis added). 

. Id. at § 1362(14). A vessel or other “floating craft” is a “point source” within the 
meaning of this section. 

. Id. at § 1344. 

. Id. at § 1321. 
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the use of marine sanitation devices aboard vessels,’ and provides for civil 
liability, penalties, and criminal sanctions for enforcement.® 





STATUTE CONCERN 





FEDERAL WATER POLLUTION 
CONTROL ACT (ALSO KNOWN 
AS THE CLEAN WATER ACT) WATER POLLUTION 


33 U.S.C. 1251-1376 





MARINE PROTECTION, 
RESEARCH, AND SANCTUARIES OCEAN DUMPING OF WASTES/ 
ACT OF 1972 DREDGE MATERIAL 

33 U.S.C. 1401 ef seq. 





CLEAN AIR ACT 
42 U.S.C. 7401 et seq. 





NOISE CONTROL ACT OF 1972 


NOISE POLLUTION 
42 U.S.C. 4901 et seq. 





FEDERAL INSECTICIDE, FUNGI- 
CIDE, AND RODENTICIDE ACT PESTICIDE POLLUTION 
7 U.S.C. 136 et seq. 





RESOURCE CONSERVATION HAZARDOUS AND NON- 
AND RECOVERY ACT OF 1976 HAZARDOUS WASTE MANAGE- 
42 U.S.C. 6901 et seq. MENT 

















Table 1 


2. Ocean Dumping 


The Marine Protection, Research, and Sanctuaries Act of 1972 
(MPRSA)? was enacted “to regulate the dumping of all types of materials 
into ocean waters and to prevent or strictly limit the dumping ... of any 
materials which could adversely affect human health, welfare, or amenities, 
or the marine environment, ecological systems, or economic potentialities.” 





7. Id. at § 1322. 
8. Id. at § 1319. 
9. Pub. L. No. 93-532, codified as amended at 33 U.S.C. §§ 1401 et seq. 





Primer on Environmental Law 


MPRSA, sometimes referred to as the Ocean Dumping Act, pro- 
scribes the dumping of any material into the oceans without either an 
Environmental Protection Agency (EPA) permit!® or, in the case of 
dredged materials, a Corps of Engineers (COE) permit.!! Congress also 
acted in late 1988 to prohibit ocean dumping of hazardous medical waste!2 
and nonbiodegradable plastic waste. 


3. Air Pollution 


The purposes of the Clean Air Act (CAA)?* are “to protect and 
enhance the quality of the nation’s air resources so as to promote public 
health and welfare and the productive capacity of its population” and “to 
encourage and assist the development and operation of regional air 
pollution control programs.” Pursuant to the act, each state is required to 
adopt an implementation plan to control the emission of regulated pollut- 
ants into its air.15 Each state is divided into one or more Air Quality Control 
Regions (AQCR’s).!® Each AQCR is either “in attainment” or “in nonat- 
tainment” for each of the regular pollutants. The goal for each AQCR is to 
reach attainment for each regulated pollutant by some specific date 
established by Congress for that pollutant. States strive to reach attainment 
by controlling the quantity of regulated pollutants emitted by each major 
stationary source in the state’s AQCR’s. Under section 118(a) of the 
CAA,?7 Federal facilities (including military installations) are required to 
comply with all “Federal, State, interstate, and local requirements, admin- 
istrative authority, and process and sanctions” in the same manner and to 


the same extent as any nongovernmental entity.!* Finally, section 113 of the 
act provides for Federal, civil, and criminal enforcement sanctions which are 
not exclusive of parallel state and local sanctions. 


4. Noise Pollution 


Congress enacted the Noise Control Act of 1972 (NCA)!* “to 
promote an environment for all Americans free from noise that jeopardizes 
their health or welfare.” This objective is to be achieved through the 





10. Id. at $ 1412. 

11. Id. at § 1413. 

12. Medical Waste Tracking Act of 1988, Pub. L. No. 100-582, 102 Stat. 2951, codified at 
42 U.S.C. § 6992. 
Pub. L. No. 84-159, codified as amended at 42 U.S.C. §§ 7401 et seq. (1982). The 
original Clean Air Act, passed in 1955, was replaced by the Air Quality Act of 1967 
(Pub. L. No. 90-148), although the name Clean Air Act remains in use. 
Id. 
Id. at § 7410. Controlled pollutants include carbon monoxide, nitrogen oxides, ozone, 
particulate matter, and sulphur oxides. 
Id. at § 7407. 
Id. at § 7418. 
Id., although § 118(b) permits the President to exempt Federal facilities from 
—* when doing so is deemed to be in the “paramount interest of the United 

tates.” 

Pub. L. No. 92-547, as last amended by Pub. L. No. 95-609 (1978) and codified at 42 
U.S.C. §§ 4901 et seq. 
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promulgation of Federal, state, and local noise-emission standards for 
“products distributed in commerce.”2° The NCA proscribes the distribu- 
tions of any product in commerce which violates the noise-emission 
standard established for the product, any act which renders inoperative a 
noise-suppression device, and the use of any product which has had its 
noise-suppression device rendered inoperative.?! Criminal fines, civil pen- 
alties, imprisonment, injunctive relief, and administrative orders are avail- 
able to enforce the provisions of the NCA.22 


5. Pesticide Pollution 


The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)?? 
was enacted to control pesticide pollution by regulating the manufacture, 
distribution, and use of pesticides. Under FIFRA, for example, it is 
unlawful “to use any registered pesticide in a manner inconsistent with its 
labeling.”2* By requiring registration of pesticides and controlling their 
distribution and application, Congress intends to reduce the impact of 
pesticide pollution arising from its improper use. 


6. Waste Management 


The Resource Conservation and Recovery Act of 1976 (RCRA)? 
was enacted to provide a uniform approach to solid waste management and 
disposal on a national basis. Congress determined that the public health and 


environmental threats associated with the improper disposal of both haz- 
ardous and nonhazardous wastes made all waste disposal a matter of 
national concern.”° Accordingly, the objectives of RCRA are: The elimina- 
tion of open dumps and their conversion to facilities that do not pose a 
threat to health or to the environment;?’ the assurance that “hazardous 
waste management practices are conducted in a manner which protects 
human life and the environment;”2* and the promulgation of guidelines for 
nonhazardous waste “collection, transportation, separation, recovery and 
disposal practices and systems.”?° A variety of mechanisms (including 
inspection, permitting, licensing, civil liability, citizen suits, penalties, fines, 
and imprisonment) are available to regulate and ensure enforcement of this 
act.° As with other pollution control measures, Federal facilities must 





. Id. at § 4905. 

. Id. at § 4909. 

. Id. at § 4910. 
Pub. L. No. 92-516 (1972), as last amended by Pub. L. No. 98-620 (1984) and codified 
at 7 U.S.C. $$ 136 et seq. 

. Id. at § 136j(a)(2)(G). 
Pub. L. No. 94-580, as last amended by Pub. L. No. 99-499 (1986), is codified at 42 
U.S.C. § 6901 et seq. This act was formerly known as the Solid Waste Disposal Act 
(SWDA). 

. Id. at § 6901(a)(4). 

. Id. at § 6902(a)(3). 

. Id, at § 6902(a)(4). 

. Id. at § 6902(a)(8). 

. See generally $§ 6921 et seq. 
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comply with all Federal, state, interstate, and local requirements respecting 
solid and/or hazardous waste disposal “in the same manner, and to the same 
extent, as any other person is subject to such requirements... .”31 





STATUTE 


CONCERN 


ACRONYM 





NATIONAL ENVIRONMENTAL 
POLICY ACT OF 1969 


42 U.S.C. §§ 4321 et seq. 


ENVIRONMENTAL PLANNING, 
INTERAGENCY COORDINATION, 
RESOURCE PROTECTION 





NATIONAL HISTORIC PRESER- 
VATION ACT 


16 U.S.C. §§ 470 et seq. 


PRESERVATION OF 
PREHISTORIC & HISTORIC 
SITES/STRUCTURES 





ARCHAEOLOGICAL 
RESOURCES PROTECTION ACT 
OF 1979 


16 U.S.C. §§ 470a et seq. 


PREHISTORIC ARTIFACTS IN- 
CLUDING SKELETAL REMAINS 





MARINE PROTECTION, 
RESEARCH & SANCTUARIES 
ACT OF 1979 


33 U.S.C. §§ 1401 et seq. 


MARINE SANCTUARIES 





MARINE MAMMAL PROTECTION 
ACT OF 1972 


16 U.S.C §§ 1361 ef seq. 


MARINE MAMMAL PROTECTION 





ENDANGERED SPECIES ACT OF 
1973 


16 U.S.C §§ 1531 ef seq. 


PROTECTION OF 
ENDANGERED/THREATENED 
PLANT & ANIMAL SPECIES 








COASTAL ZONE MANAGEMENT 
ACT 


16 U.S.C. §§ 1451 ef seg. 





FEDERAL PROJECTS IMPACT- 
ING ON COASTAL ZONE ARE 
CONSISTENT WITH STATE 
MANAGEMENT PROGRAMS 








Table 2 





31. Id. at § 6961 (emphasis added). 
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B. Resource Protection and Land Use Control Statutes 


Resource protection and land use control statutes often directly 
affect Navy and Marine Corps activities by limiting the scope of such 
activities that may be conducted in environmentally or historically sensitive 
areas, or precluding such activities in those areas entirely. Those statutes 
providing for resource protection or land use control which are of particular 
interest to the naval services are listed in Table 2. 


1. Environmental Planning and Interagency Consultation 


In the National Environmental Policy Act of 1969 (NEPA), Con- 
gress declared that: 


[I]t is the continuing policy of the Federal government, in 
cooperation with State and local governments, and other 
concerned public and private organizations, to use all practi- 
cable means and measures including financial and technical 
assistance, in a manner calculated to foster and promote the 
general welfare, to create and maintain conditions under 
which man and nature can exist in productive harmony, and 
fulfill the social, economic, and other requirements of present 
and future generations of Americans.3? 


Congress next delineated the responsibility of the Federal Govern- 
ment to safeguard the nation’s natural and man-made environment as 
follows: 


In order to carry out the policy set forth in this Act, it is 
the continuing responsibility of the Federal government to 
use all practicable means, consistent with other essential 
considerations of national policy, to improve and coordinate 
Federal plans, functions, programs, and resources to the end 
that the Nation may: 


(1) [Flulfill the responsibilities of each genera- 
tion as trustee of the environment for succeeding gen- 
erations; 


(2) assure for all Americans safe, healthful, pro- 
ductive, and aesthetically and culturally pleasing sur- 
roundings; 


(3) attain the widest range of beneficial uses of 
the environment without degradation, risk to health or 
safety, or other undesirable and unintended conse- 
quences; 


(4) preserve important historic, cultural, and nat- 
ural aspects of our national heritage, and maintain, 





32. Pub. L. No. 91-190 (1970), as last amended by Pub. L. No. 94-83 (1975) and codified 
at 42 U.S.C. §§ 4321, 4331(a). 
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wherever possible, an environment which supports di- 
versity and variety of individual choice; 


(5) achieve a balance between population and 
resource use which will permit high standards of living 
and a wide sharing of life’s amenities; and 


(6) enhance the quality of renewable resources 
and approach the maximum attainable recycling of 
depletable resources.** 


The Federal agencies fulfill their responsibilities under NEPA through the 
environmental impact statement (EIS) process. Whenever a major Federal 
project or action will “significantly affect the quality of the human 
environment,”>4 the agency which is sponsoring the project must prepare an 
EIS which will set out the following: 


(1) [T]he environmental impact of the proposed 
action, 


(2) any adverse environmental effects which can- 
not be avoided should the proposal be implemented, 


(3) alternatives to the proposed action, 


(4) the relationship between local short-term 
uses of man’s environment and the maintenance and 
enhancement of long-term productivity, and 


(5) any irreversible and irretrievable commit- 
ments of resources which would be involved in the 
proposed action should it be implemented.35 


Any Federal agency “which has jurisdiction by law or special expertise with 
respect to any environmental impact involved” must be afforded an 
opportunity to comment on the project or action. In addition, the public has 
the right to review and comment upon the EIS.’ 


Should a Federal agency fail to prepare a required EIS or should the 
prepared EIS be found inadequate, the entire project may be halted by 
Federal injunction until a satisfactory EIS is submitted. Should a comment- 
ing Federal agency take issue or otherwise nonconcur in the steps the 
sponsoring agency has taken to mitigate or avoid any adverse environmental 
impacts of the project or action, the commenting agency may refer its 
nonconcurrence to the Council on Environmental Quality (CEQ) in the 
Executive Office of the President for review, comment, and potential 
mediation.** 





. Id. at § 4331(b). 
. Id. at $ 4332(c). 
Id. 


. Hi. 
Council on Environmental Quality Regulations, 40 C.F.R. § 1506.6 (1987). 
40 CFR. § 1504. 
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2. Historic Resources Protection 


The National Historic Preservation Act of 1966 (NHPA) seeks to 
preserve and protect prehistoric and historic resources to the maximum 
extent practicable so that the nation’s “vital legacy of cultural, educational, 
aesthetic, inspirational, economic and energy benefits will be maintained 
and enriched for future generations of Americans.”>° The protection of 
buildings and other structures is accomplished by listing the object to be 
preserved on the statutorily established National Register of Historic 
Places.*° While listing a historic place on the National Register does not 
ensure that it will always be preserved intact or in place, the listing does 
ensure that the historic value of the object will be afforded the greatest 
protection practicable in a given situation.*! 


3. Archaeological Resources Protection 


The purpose of the Archaeological Resources Protection Act of 
1979 (ARPA)*? is to protect archaeological resources and sites located on 
public and Indian lands. Before any person may excavate or remove any 
archaeological resource located on public land, a permit from the Federal 
land manager who has jurisdiction over that land must be obtained.4? Any 
person who excavates, removes, damages, or alters any archaeological 
resource without a permit is subject to criminal penalties.“4 Anyone who 
sells, purchases, exchanges, transports, receives, or offers to sell, purchase, 


or exchange any archaeological resource obtained illegally from public 
lands is likewise subject to criminal penalties.‘ 


4. Marine Sanctuaries 


The Marine Protection, Research and Sanctuaries Act of 1972 
(MPRSA),** in addition to regulating ocean dumping, provides for the 
establishment of marine sanctuaries. MPRSA authorizes the Secretary of 
Commerce, after consultation with certain other departmental secretaries 
(including the Secretary of Defense), to designate marine sanctuaries in the 
ocean waters (as far seaward as the outer edge of the continental shelf) to 





39. Pub. L. No. 89-665, codified at 16 U.S.C. §§ 470. et seq. 

40. Id. at § 470a. 

41. For example, a historic bridge may be an important part of a public transportation 
network, yet be unsafe for vehicular travel. It may be torn down and a substitute bridge 
erected to accommodate public travel, but, before this occurs, it must be extensively 
photographed and engineering drawings must be prepared to preserve its special 
character for posterity. It may even be dismantled and rebuilt at another location. 
Pub. L. No. 96-95, codified at 16 U.S.C. §§ 470aa et seq. “Archeological resources” 
means “any material remains of past human life or activities including but not limited 
to pottery, basketry, weapons, pit houses, rock paintings/carvings and human skeletal 
remains.” Id. at § 470bb(1). 

Id. at $ 470cc. 

Id. at § 470¢ee. 

Id. 

Pub. L. No. 93-532, codified as amended at 33 U.S.C. $§ 1401 et seq. 
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the extent that the establishment of such a sanctuary is “necessary for the 
purpose of preserving or restoring such areas for their conservation, 
recreational, ecological or aesthetic values.”*”7 The Secretary of Commerce 
then promulgates regulations to define the sanctuary and govern activities 
therein. Any person violating such regulations is subject to a civil penalty of 
up to $50,000 for each day of violation. 


5. Marine Mammal Protection 


Congress enacted the Marine Mammal Protection Act of 1972 
(MMPA)** to protect certain species and population stocks of marine 
mammals so that they would not “diminish beyond the point at which they 
cease to be a significant functioning element in the ecosystem of which they 
are a part.” With certain exceptions, MMPA proscribes the “taking”*? of 
any marine mammal on the high seas by any person subject to the 
jurisdiction of the United States, or any such taking by any person in waters 
or on lands under the jurisdiction of the United States. The MMPA 
provides for both civil and criminal penalties to enforce its provisions.*° 


6. Endangered and Threatened Species Protection 


The purposes of the Endangered Species Act of 1973 (ESA) include 
the conservation of ecosystems upon which “endangered” and “threatened” 
species depend, the conservation of such species, and the enforcement of 
international treaties concerning endangered fish, wildlife, and plant 
species.5! Once a species has been determined to be either endangered or 


threatened, each Federal department and agency is required to conserve the 
species and to use their authority in furtherance of the ESA purposes set 
out above. Specifically, Federal agencies are required to: 


[Insure that any action authorized, funded, or carried out by 
such agency... is not likely to jeopardize the continued 
existence of any endangered species or threatened species or 
result in the destruction or adverse modification of habitat of 
such species which is determined by the Secretary [of the 
Interior], after consultation as appropriate with affected 
States, to be critical unless such agency has been granted an 
exemption for such action... 52 


Absent an exemption, ESA can present a formidable obstacle to any agency 
action posing the threats described above. 





47. Id. at $§ 1433-1434. 

48. Pub. L. No. 92-522, as last amended by Pub. L. No. 98-364 (1984) and codified at 16 
U.S.C. $§ 1361 et seq. 

49. Id. at § 1362(16). “Take” means to “harass, hurt, capture or kill or attempt to do any 
of these acts to any marine mammal.” 

50. Id. at § 1375. 

51. Pub. L. No. 93-205, as last amended by Pub. L. No. 98-327 (1984) and codified at 16 
U.S.C. $§ 1531 et seq. “Endangered species” are those determined to be facing 
extinction, while “threatened species” are those likely to become endangered in the 
foreseeable future. Id. at §§ 1532(6) & (20). 

Id. at § 1531. 
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7. Coastal Zone Management 


Congress enacted the Coastal Zone Management Act of 1972 
(CZMA)°? in part “to encourage the participation and cooperation of the 
public, state and local governments, and interstate and other regional 
agencies, as well as of the Federal agencies having programs affecting the 
coastal zone ... .” Federal agencies undertaking any project of development 
in the coastal zone of a state must ensure that the project is consistent with 
approved states-management programs to the “maximum extent 
practicable.”>4 Any Federal action which affects only Federal land is not 
subject to the consistency requirement of the CZMA. If the Federal action 
affects non-Federal coastal lands, however, the Federal agency must ensure 
that the action is consistent with the state coastal management plan even 
though the Federal activities may take place entirely on Federal land.55 


C. Environmental Restoration 


Environmental restoration statutes provide for “response” and “re- 
medial” actions. A “response action” is one which is taken whenever there 
has been a release (or an imminent threat of release) of a hazardous 
substance into the environment. A “remedial action” is one taken to clean 
up pre-existing hazardous substance sites which pose a significant threat to 
the health and welfare of the public.*® 


The cleanup of private hazardous waste sites at public expense is 


often necessary because the owner of the pollutant or site is either unknown 
or unable to bear the expense of the cleanup. Because of the large number 
of hazardous waste sites around the country requiring cleanup, it is 
necessary to survey, assess, and prioritize the sites nationwide to ensure that 
the most environmentally hazardous receive earliest attention. Under stat- 





Pub. L. No. 92-583, codified at 16 U.S.C. §§ 1451 et seg. The term “coastal zone” 
includes “shorelines of the states, islands, transitional and intertidal areas, salt 
marshes, wetlands and beaches.” It does not include Federal lands whose “use is 
committed by law to the sole discretion of the federal government, its officers or 
agents.” Id. at § 1453(1)-(3). 

Id. at § 1456(c). 

“Consistency” with state programs is not the same as subordination to state regulation 
which occurs in some pollution control statutes such as the Clean Water Act or the 
Clean Air Act. See supra notes 1-8 & 13-18 and accompanying text. For a discussion of 
the implementation of “consistency” in the context of “spill-over impact” under 
CZMA, see Kuersteiner & Sullivan, Coastal Federalism: the Role of Federal Supremacy 
Doctrine in Federal and State Conflict Resolution, 33 JAG J. (Naval L. Rev.) 39, 414. 
(1984). 

The terms “response action” and “remedial action” are defined in accord with § 101 
of the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 (CERCLA), Pub. L. No. 96-510, as last amended by the Superfund Amendments 
and Reauthorization Act of 1986 (SARA), Pub. L. No. 99-499. The term “release” 
under these statutes includes any “spilling, leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, escaping, leaching, dumping or disposing into the 
environment.” 
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utory authority, EPA has developed a triage system by which the most 
polluted sites qualify for inclusion on a the National Priorities List (NPL).5” 


The funds dedicated to this purpose are considerable. As the 
Environmental Reporter recently noted: 


Since 1984, the Defense Department’s cumulative environ- 
mental restoration account has reached $1.6 billion for 
cleanup activities .... [It is] estimated that by 1992 DOD 
would need between $800 million and $1 billion a year to 
maintain its pace of cleanups and site assessments with a total 
of $11 billion to $14 billion required over the next 25 years.5* 


The major provisions of environmental restoration legislation and 
their effect on military operations and installations are discussed below. 


1. Liability for Response and Remedial Actions 


The Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA)*® was enacted to provide a source of funds 
for expeditious responses to hazardous substance releases (or the imminent 
threats of such releases), as well as for remedial actions to clean up inactive 
hazardous waste sites. 


Inactive sites are those not currently operated as hazardous waste 
treatment storage or disposal facilities (TSDF’s). Inactive sites may be 
abandoned or they may be parts of larger complexes which were used in the 
past as TSDF’s. Active TSDF’s are regulated under RCRA. Cleanup of 
active TSDF’s are termed “RCRA corrective actions” as opposed to 
“CERCLA remedial actions” on inactive sites. 


CERCLA was enacted to make those parties responsible for the 
release of any hazardous substance liable for the cleanup or containment of 
that release. CERCLA imposes joint and several liability upon generators 
of hazardous waste, transporters of hazardous waste to the release site, and 
operators of hazardous waste treatment and disposal facilities.°! To the 
extent that the United States is the owner or operator of a facility or vessel 
which precipitates a CERCLA response or remedial action, it is liable for 
cleanup costs to the same extent as a private citizen.°2 


2. The Federal Facilities Compliance Docket 


In the Superfund Amendment and Reauthorization Act of 1986 
(SARA),®? Congress expressed its concern that Federal facilities were not 





57. The NPL was mandated by § 105 of CERCLA, codified at 42 U.S.C. § 9605. 

58. 18 Env’t. Rep. (BNA) 2366. 

59. Pub. L. No. 96-510, as amended by the Superfund Amendments and Reauthorization 
Act of 1980 (SARA), Pub. L. No. 99-499. 

60. See supra note 25 and accompanying text. 

61. 42 U.S.C. § 9607. 

62. Id. at §§ 9607 & 9620. 

63. Pub. L. No. 99-499. 
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proceeding quickly enough with CERCLA cleanups. Under SARA, Federal 
facilities with significant hazardous waste pollution problems are to be 
placed upon the Federal Facility Hazardous Waste Compliance Docket, 
which will be monitored by Congress to ensure that timely remedial cleanup 
actions are accomplished. As of February 1988, the Department of the Navy 
together had 205 entries on the Docket, representing nearly twenty percent 
of all Federal facilities listed. 


3. The Defense Environmental Restoration Program 


In addition to the Federal facilities provisions described above, 
SARA also establishes the Defense Environmental Restoration Program 
(DERP).® Under this program, the Secretary of Defense is charged with 
ensuring that DOD installations comply with all applicable SARA provi- 
sions. The Secretary is further charged with administering the “Defense 
Environmental Restoration Account,” which was established by SARA to 
fund DOD hazardous waste cleanup.© The Secretary is responsible for all 
DOD response actions taken to clean up hazardous waste releases from: 


(A) Each facility or site owned by, leased to, or 
otherwise possessed by the United States and under the 
jurisdiction of the Secretary; 


(B) Each facility or site which was under the 
jurisdiction of the Secretary and owned by, leased to, or 
otherwise possessed by the United States at the time of 
actions leading to contamination by hazardous sub- 
stances; and 


(C) Each vessel owned or operated by the De- 
partment of Defense.°’ 


In addition, the Secretary must submit an annual report to Congress 
describing the progress that DOD has made in implementing DERP.®* 


4. Oil Spills 


Liability for damages, including costs of cleanup resulting from oil 
spills upon navigable and territorial waters of the United States, are 
regulated under a National Contingency Plan which was established by the 
FWPCA.® While cleaning up an oil spill is in effect a “response action,” it 





EPA, Federal Facility Hazardous Waste Compliance Docket, 53 Fed. Reg. 4280 (1988). 
As of that writing, the Army had 235 sites listed, the Air Force, 118, the DOD, 21, and 
the Army Corps of Engineers, 15. 

Pub. L. No. 99-499 (1986); the DERP provisions are codified at 10 U.S.C. $§ 2701 et 


seq. 

. Id. at § 2703. Non-federal facility CERCLA response or remedial actions not funded 
by private sources draw upon the so-called “Superfund.” See 42 U.S.C. $ 9611(e)(3), 
basically making Superfund money unavailable with respect to federally owned 
facilities. 

10 U.S.C. § 2701(c). 

. Id. at $ 2706. 

See supra notes 1-8 and accompanying text. This act is also called the Clean Water Act 
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is also a form of pollution control and, accordingly, regulated under 
FWPCA instead of CERCLA. 


Il, FEDERAL FACILITY COMPLIANCE 


Many of the environmental protection statutes discussed above 
expressly require that Federal facilities comply with their substantive and 
procedural requirements to the same extent as would any nongovernmental 
entity.”° In the area of pollution control, this extends beyond mere compli- 
ance with prevailing substantive standards of environmental quality. Proce- 
dural requirements include inspection, recordkeeping, licensing and even 
payment of reasonable fees and service charges imposed by Federal, state 
and local regulatory bodies.”! Finally, Federal facilities are subject “to any 
process and sanction, whether enforced in Federal, State or local courts or 
any other manner.”72 


Notwithstanding the broad waiver of sovereign immunity inherent in 
subjecting Federal facilities to state and local environmental regulation, 
Congress has consistently recognized that occasions may arise when the 
need for environmental protection will be outweighed by some other 
“paramount interest of the United States.” To ensure that such interests 
receive appropriate consideration, Congress has established procedures in 
most of its environmental protection legislation whereby Federal facilities 
may gain exemption from compliance requirements. Under FWPCA, CAA, 


NCA, RCRA, and CERCLA/SARA, only the President may grant an 
exemption.” 





(the portion of the act dealing with oil spills is section 311, codified at 33 U.S.C. § 
1321). This provision is complemented by provisions of the Outer Continental Shelf 
Lands Act, 43 U.S.C. § 1811 et seq. and the Intervention on the High Seas Act, 33 
U.S.C. §. 1472. These provisions cover actual or threatened oil spills that take place 
beyond the contiguous zone, where United States interests are at immediate risk, from 
spreading. 
See, e.g., FWPCA § 313, 33 U.S.C. § 1323; CAA § 118(b), 42 U.S.C. § 7418(b); and 
RCRA § 6001, 42 U.S.C. § 6961. 
RCRA § 6001, 42 U.S.C. § 6961, is typical in providing that all agencies of the “Federal 
Government .. . shall be subject to, and complying with, all Federal, State, interstate, 
and local requirements, both substantive and procedural ... respecting control and 
abatement of solid waste or waste disposal in the same manner and to the same extent 
as any person ... including the payment of reasonable service charges.” 
CAA § 118 42 U.S.C. § 7418. 
Typically, the exemption procedure is set forth in the same provision as the 
requirement for Federal facility compliance. See, e.g., RCRA § 6001, 42 U.S.C. § 6961: 
The President may exempt any solid waste management facility of any 
department, agency or instrumentality in the executive branch from compli- 
ance with . ..a requirement if he determines it to be in the paramount interest 
of the United States to do so.... Any exemption shall be for a period not in 
excess of one year, but additional exemptions may be granted for periods not 
to exceed one year upon the President’s making a new determination. 
Virtually identical corresponding language appears in FWPCA § 313, 33 U.S.C. § 1323 
and CAA § 118 (42 U.S.C. § 7418). Comparable language in the Noise Control Act 
(NCA) limits renewals of the exemption to only one year beyond the original year. See 
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In most instances, the exemption authority is required periodically to 
report to Congress the number of exemptions granted during the period, 
together with reasons for exemptions. Such congressional oversight raises 
the possibility that any exemption can become a political issue. This inhibits 
widespread use of the exemption process. In practice, Presidential exemp- 
tion from pollution and emission control statutes has been granted in only 
one instance which arose in 1980 in connection with the use of Fort Allen 
in Puerto Rico to house Haitian and Cuban refugees.” The directive that 
implements executive branch compliance with pollution control measures, 
as well as setting forth procedures for seeking exemption therefrom, is 
Executive Order 12,088.75 


IV. THE PROCESS OF ENVIRONMENTAL REGULATION: 
PLAYERS, LEVERS, AND HAMMERS 


To protect the nation’s environment effectively, all three branches of 
the Federal Government must exercise their individual constitutional 
authority. Congress is called upon to establish societal norms through the 
legislative process. The executive branch implements those norms by 
promulgating regulations, by conducting regulatory oversight activities, and 
by prosecuting those who violate the law. Finally, the judiciary is required to 
resolve cases and controversies arising from the rulemaking, oversight, and 


enforcement actions of the executive. The “players” in the Federal environ- 
mental protection process are the many legislators, regulators, litigators, 
policymakers, judges, and justices who make the decisions which determine 
how, and to what extent, the environment is actually protected from harm. 


To the list of Federal players must be added a parallel list of state 
players. Many Federal statutes, particularly in the area of pollution control, 
allow state governments the leading regulatory role in environmental 
protection within their borders, provided the state legislation, enforcement 
mechanisms, and judicial processes provide an environmental program at 
least as stringent as that of the Federal Government.” 


In addition to Federal and state players in the environmental arena, 
a third group must be added—private citizens. Several Federal environmen- 
tal statutes authorize individuals to initiate citizen suits, thereby empower- 
ing them to serve as “private prosecutors.” Public-interest organizations, 





42 US.C. § 4903(b). Additionally, under FWPCA, CAA, and NCA exemption 
provisions, the President may promulgate regulations that exempt whole classes of 
“uniquely military” weaponry, equipment, aircraft, and vehicles. The standard of 
“paramount interest of the United States” must be met and the regulations are 
renewable at three-year intervals. 

Exec. Order No. 12,244 (1980), cited in 22 U.S.C. § 2601 note at 569 (Supp. 1989). The 
exemptions were renewed the following year by Exec. Order No. 12,327 (1981), 
reprinted in 1981 U.S. Code Cong. & Admin. News B-86. 

Federal Compliance with Pollution Control Standards, reprinted in 1978 U.S. Code Cong. 
& Admin. News 9736. 

Id. See also Sierra Club v. Peterson, 705 F.2d 1475 (9th Cir. 1983). 
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environmental organizations, and other interest groups may also file citizen 
suits if a member of the group or organization could have filed the suit in a 
personal capacity.”7 


The numerous environmental players possess a variety of means by 
which they may influence and, where necessary, force the regulated 
communities to comply with environmental laws and regulations. Through 
permit systems, licensing, recordkeeping, and reports; through inspections 
and audits; through procedures for interagency, public, and state comment 
on proposed Federal projects; and through citizen suits and judicial review 
procedures under the Administrative Procedure Act,’® players are fur- 
nished with tools to accomplish their ends. These tools are the levers of 
Federal environmental legislation. Where levers prove to be insufficient, 
players seek weapons to compel compliance. Congress has provided for civil 
penalties, fines, imprisonment, and injunctive relief in several of its envi- 
ronmental statutes. These weapons are the hammers of environmental 
law.79 


The remainder of this article will consider the various players, levers, 
and hammers associated with the environmental protection statutes de- 
scribed above. 


A. “Players” 
1. The Legislative Branch 


Legislative branch players include individual Members of Congress, 
their personal staffs, committee staffs of cognizant committees, and person- 
nel of the General Accounting Office (GAO). Legislative players perform 
three fairly interrelated functions with regard to environmental legislation. 
They are involved in enacting and amending statutes; they oversee govern- 
mental activities based upon previously enacted statutes or traditional 
committee oversight jurisdiction; and they conduct investigations and/or 
audits in the field. 


The making of environmental law is generally the concern of 
policymakers, litigators, and judges. Similarly, congressional oversight —at 
least at the committee level—is ordinarily met at the DOD, military 
department, or headquarters levels.®° Congressional field audits and inves- 





71. See Sierra Club v. Morton, 405 U.S. 727 (1972) on the issue of standing. Typically, 
citizens acting as private prosecutors are limited to injunctive relief and attorney fees. 

78. 5 U.S.C. §$§ 701 et seq. 

79. The difference between hammers and levers is mainly one of function. Levers are used 
in the day-to-day regulatory processes of environmental protection to ensure compli- 
ance with applicable laws. Where there are serious violations, hammers are used to 
punish transgressors and/or to compel prompt compliance. Citizen suits are treated 
under levers, but they also may serve as hammers. 

Even here, some awkwardness may arise for the military as the committees with 
jurisdiction over environmental matters are not the familiar Armed Services, Intelli- 
gence, Foreign Relations, and Appropriations Committees with whom the military is 
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tigations, usually conducted by the GAO (although occasionally by com- 
mittee staff or even legislators themselves), have the potential to be of direct 
concern to operational and installation commanders. 


The GAO is an independent legislative agency whose purpose is to 
audit other government agencies. Based upon those audits, the Comptroller 
General makes reports to Congress to assist that body in carrying out its 
oversight function. A list of selected GAO reports pertaining to environ- 
mental protection, operational training, or legislative oversight of the 
military is contained in Table 3. 





REPORT NUMBER DATE TITLE 





CULTURAL RESOURCES: RESULTS OF 
RCED-86-45FS 10 DEC 85 | QUESTIONAIRE ON FEDERAL AGENCY HISTORIC 
PRESERVATION ACTIVITIES 
RESOURCE MANAGEMENT: INFORMATION ON 
THE COASTAL ZONE MANAGEMENT PROGRAM 
LEGISLATIVE OVERSIGHT: CONGRESSIONAL 
NSIAD-86-65BR 14FEB 86 | REQUESTS FOR INFORMATION ON DEFENSE 
ACTIVITIES 
HAZARDOUS WASTE: DOD'S EFFORTS TO 
19 MAY 86 | IMPROVE MANAGEMENT OF GENERATION, 
STORAGE, AND DISPOSAL 
UNIT TRAINING: HOW IT IS EVALUATED AND 
REPORTED TO CONGRESS 
HAZARDOUS WASTE: SELECTED ASPECTS OF 
29 AUG 86 | CLEANUP PLAN FOR ROCKY MOUNTAIN 
ARSENAL 
HAZARDOUS WASTE: DOD INSTALLATIONS IN 
NSIAD-87-87 GUAM HAVING DIFFICULTY COMPLYING WITH 
REGULATIONS 
HAZARDOUS WASTE: ABANDONED DISPOSAL 
NSIAD-87-888R | 21 MAY87 | SITES MAY BE AFFECTING GUAM'S WATER 
SUPPLY 

HAZARDOUS WASTE: TINKER AIR FORCE BASE'S 
NGIAD-08-4 29 OCT 87 | wpROVEMENT EFFORTS 
CULTURAL RESOURCES: PROBLEMS 
RCED-88-3 15 DEC 87 | PROTECTING AND PRESERVING FEDERAL 
ARCHEOLOGICAL RESOURCES 


Table 3 





RCED-86-89FS 13 FEB 86 











17 JUN 86 
































Of the GAO reports listed on Table 3, the one pertaining to Tinker 
Air Force Base provides an excellent example of a GAO investigation/audit 
involving an in-depth review of activities on a military installation. During 
that investigation, GAO closely examined past and present hazardous waste 
management practices. An abstract of the Tinker Air Base GAO report 
states: 





accustomed to dealing but rather Energy, Commerce, Environment, Public Works, and 
others. ; 
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In the past, Tinker Air Force Base allowed discharges of 
wastes that polluted its streams, generated hazardous waste 
unnecessarily; sold, transferred, or disposed of waste oils, 
fuels, and solvents rather than recycling and reusing them; 
underutilized and poorly managed its industrial waste treat- 
ment plant; and had inadequate management control over its 
disposal contractors and could not ensure that hazardous 
waste generated on base was disposed of in an environmen- 
tally safe manner. In correcting these problems, Tinker has 
placed more emphasis on hazardous waste management; 
reduced the amount of hazardous waste discharged into the 
streams and groundwater; reduced the amount of hazardous 
waste requiring disposal; resolved management and opera- 
tions problems at the industrial waste treatment plant; and 
improved controls over hazardous waste disposal contractors 
and the selection of disposal sites.*! 


Each assertion of the abstract is supported by voluminous empirical data. 
Surveying the report, it is evident that Congress was provided a detailed, 
factual analysis of the Tinker Air Force Base hazardous waste management 
program. 


2. The Executive Branch 


Key executive branch players consist of the President and certain of 
his subordinates. Those subordinates are either within the Executive Office 
of the President, the senior levels of the executive departments, the EPA, an 
independent executive agency, or on advisory councils and committees.32 
The President is constitutionally charged with ensuring that the nation’s 
laws are faithfully executed? As head of the executive branch, the 
President provides general guidance to his subordinates through the 
promulgation of Executive Orders. While it is largely the various heads of 
the executive agencies who determine how the laws are actually executed, 
they are provided general and, in some instances, very specific guidance by 
the provisions of applicable Presidential directives. Executive Orders per- 
taining to environmental protection now in effect are listed in Table 4. 


As mentioned, other key players include the Federal courts, state 
and local governments,** regional authorities,*5> concerned individuals and 





Hazardous Waste: Tinker Air Force Base’s Improvement Efforts, NSLAD-88-4 (Oct. 
29, 1987). 

See infra Figure 1 and accompanying text. 

U.S. Const. art. II, § 3 (1789). 

Tucker, Compliance by Federal Facilities with State and Local Environmental Regula- 
tions, 35 Naval L. Rev. 87 (1985). 
See, e.g., FWPCA § 313 (33 U.S.C. § 1353), which requires Federal facilities to comply 
with “interstate” as well as national, state, and local requirements. 
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FED. REG.CITE 


NUMBER DATE VOL PG. TITLE PRESIDENT 








PROTECTION AND ENHANCEMENT 
11514 5 MAY 70 35 OF ENVIRONMENTAL QUALITY NIXON 





PROTECTION AND ENHANCEMENT 
11583 | ISMAY 71) 36 OF THE CULTURAL ENVIRONMENT | NIXON 





USE OF OFF-ROAD VEHICLES ON 
11644 8 FEB 72 PUBLIC LANDS 





11967 | 24 MAY 77 EXOTIC ORGANISMS 





24 MAY 77 FLOOD PLAIN MANAGEMENT 





OFF-ROAD VEHICLES ON PUBLIC 
24 MAY 77 LANDS (AMENDS 11644 ABOVE) 





24 MAY 77 PROTECTION OF WETLANDS 





RELATING TO PROTECTION AND 
ENHANCEMENT OF ENVIRONMEN- 
TAL QUALITY (AMENDS 11514 
ABOVE) 


FEDERAL COMPLIANCE WITH POL- 
13 OCT 78 LUTION GONTROL STANDARDS 


ENVIRONMENTAL EFFECTS 
4 JAN 79 ABROAD OF MAJCR FEDERAL AC- 
TIONS 











FEDERAL EMERGENCY MANAGE- 
20 JUL 79 MENT (AMENDS 11988 ABOVE) 





RESPONSES TO ENVIRONMENTAL 
14 AUG 81 DAMAGE 





SUPERFUND IMPLEMENTATION 
23 JAN G7 (AMENDS 12088 ABOVE) 


























Table 4 


environmental groups,®° legal foundations,’ and others whose property is 
affected by actual or proposed Federal actions.®* 





86. See, e.g., Blanchard, The Protest at Snowy Beach, U.S. Naval Inst. Proc. (July 1982), pp. 
118-22. 

87. See, e.g., Costle v. Pac. Legal Found., 445 U.S. 198 (1980). 

88. E.g., Branning v. United States, 654 F.2d 88 (Ct.Cl. 1981), aff'd, 784 F.2d 361 (Fed. Cir. 
1986). For discussion of Branning and related cases in the context of Marine Corps 
flight operations, see Gittens, Branning v. United States: The Sound of Freedom or 
Inverse Condemnation, 36 Naval L. Rev. 125 (1987). 
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B. “Levers” 


Environmental protection levers are those statutory tools which key 
players use to influence how Federal facilities as regulated communities do 
business. Some (such as inspections, recordkeeping, and licensing) are the 
procedures through which Federal, state, regional, or local regulators 
customarily exercise control. Others (such as the provisions for public 
comment, citizen suits, and judicial review of agency action under the 
Administrative Procedures Act) provide private interests and the affected 
public generally with forums in which to participate in the regulatory 
process. A list of environmental protection levers applicable to Federal 
facilities is contained in Table 5. 


C. “Hammers” 


Environmental protection hammers, sometimes called “hammer 
clauses” in environmental statutes, are means by which compliance with 
environmental regulation may be compelled in situations where the previ- 
ously discussed levers are inadequate. They may also be applied as sanctions 
to punish past noncompliance and thus presumably to deter noncompliance 
in the future. Hammers may be directed against Federal facilities or against 
Federal officers, employees, and agents. Those environmental protection 
hammers applicable to Federal facilities include civil penalties and liability 
for costs of remediation and cleanup, as well as Federal and state injunctive 
process. These are set forth by act in Table 6 at page 26 below. 


Environmental hammers may also be brought to bear on individual 
Federal employees, including military personnel, as individuals. They in- 
clude fines and imprisonment. Ordinarily, while Department of Justice 
(DOJ) representation is available to Federal officials sued in civil proceed- 
ings, or charged in state criminal proceedings in their private capacities, for 
acts performed in scope of employment, DOJ representation is never 
available in Federal criminal proceedings against Federal officers.*° The 
environmental protection hammer clauses available for use against Federal 
officers and employees are set forth, by act, in Table 7 at page 27. 





See 28 U.S.C. §§ 516-519 (as implemented by DOJ regulations at 28 C.F.R. § 50.15) 
and the excellent discussion in Euler, Personal Liability of Military Personnel for Actions 
Taken in the Course of Duty, 113 Mil. L. Rev. 137, 158-60 (1986). Legal fees for 
defending a Federal employee i ina Federal criminal charge are not reimbursable, even 
in the event of an acq g the indictment has been brought in good faith. 
Three senior civilian employees of the Army were recently convicted by a Federal jury 
in Maryland of violating environmental criminal laws. See United States v. Dee, No. 
88- _____ (D.Md. 1988). If such charges against servicemembers were referred to 
court-martial under C]. 3, art. 134, UCMJ (10 U.S.C. § 934), the accused members 
would be entitled to detailed or individual military defense counsel free of charge. 
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RESOURCE PROTECTION 
LAND USE CONTROL 
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OBTAIN EXEMPTION 





STATUTORY CITIZEN 
SUIT 





JUDICIAL REVIEW 
UNDER APA (3) 


















































Notes 

. The Marine Protection Research and Sanctuaries Act of 1972 (MPRSA) as it pertains to ocean 
dumping of waste and dredged material. (33 U.S.C. $$ 1411 et seq.) 
The MPRSA as it pertains to marine sanctuaries. 

. The Administrative Procedure Act (S U.S.C. § 701 ef seq.) provides for judicial review of 
“nondiscretionary” Federal agency actions. 
Hustace, Can Virginia Enforce Its Hazardous Waste Siting Act Against Federal Facilities?, 36 Naval 
L. Rev. 211 (1987). 
Bell, Protecting the Built Environment: An Overview of Federal Historic Preservation Law, 16 Envtl. 
L. Rep. 10354 (1985). 

. Kuersteiner & Sullivan, Coastal Federalism: The Role of the Federal Supremacy Doctrine in 
Federal and State Conflict Resolution, 33 JAG J. (Naval L. Rev.) 39 (1984). 


McSlarrow, The Department of Defense Environmental Cleanup Program: Application of State 
Standards to Federal Facilities After SARA, 18 Envtl. L. Rep. 10120 (1987). 
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NHPA | ARPA | MRPSA | MMPA | ESA 




































































Notes 

1. The Ocean Dumping Act portion of MPRSA (33 U.S.C. §§ 1411-1421). 

2. See Meyerv. U.S. Coast Guard, 644 F. Supp. 221 (E.D.N.C. 1986) (a state could not collect a civil 
penalty against the United States under RCRA); McClellan Ecological Seepage Situation v. 
Weinberger, 655 F. Supp. 601 (E.D. Cal. 1986) (holding that a citizen group would not be able to 
collect civil penalties against the United States under RCRA because (citing Meyer) the RCRA 
waiver of sovereign immunity under that statute extends only to injunctive relief; prevailing 
plaintiffs in such suits may recover costs and attorney fees). 
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Notes 

- Ocean Dumping Act provisions of MPRSA, supra. 
Marine Sanctuary provisions of MPRSA, supra. 

. See supra note 89 and accompanying text. 

. The FWPCA provides that “No officer, agent or employee of the United States shall be personally 
liable for any civil penalty arising from performance of his official duties for which he is not 
otherwise liable ....” 42 U.S.C. § 1323(a). 

Section 118 of the Clean Air Act, 42 U.S.C. § 7418, 644 F.Supp. 221 (E.D.N.C. 1986), contains 
language identical to that quoted in note 4 of this table. 

. In Meyer v. U.S. Coast Guard, the Commandant of the Coast Guard was sued in both individual 
and official capacity. He was dismissed from the suit on other grounds prior to resolution of the 
question of whether he could have been held personally liable under RCRA for civil penalties 
growing out of delayed filing of an application for permit. 

Only sovereigns, such as the United States or a state, may initiate criminal prosecutions. Private 
interests and citizen groups are normally limited to injunctive relief. 

Section 103(b) of CERCLA, 42 U.S.C. § 9603(b), requires any “person in charge” of a vessel or 
an offshore or onshore facility to give notification “as soon as he has knowledge” of a reportable 
release of a hazardous substance under penalty of fine and imprisonment. 

. Compliance orders of administrative agencies are enforced in judicial proceedings; but the 
Federal Government does not sue itself and EPA may not unilaterally issue compliance orders to 
Federal facilities under RCRA, CERCLA, and SARA. 
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PART Ii: POLICY AND PROCESS 


I. INTRODUCTION 


Part II examines Department of the Navy (DON) policy and 
directives in the areas of environmental protection, land use, and resource 
conservation. Next, the key executive branch players in environmental law 
are examined. The focus then shifts to practicalities and complications in 
three major areas of environmental law: The environmental impact state- 
ment (EIS) process, the operations of overlapping Federal and state 
pollution control regimes aboard Navy and Marine Corps installations, and 
the Department of the Navy’s institutional response to CERCLA/SARA 
environmental restoration. This part closes with a case study of the litigation 
surrounding Navy and Marine Corps use of the naval gunfire and aerial 
bombardment facility on Vieques Island, Puerto Rico. 


II. DON ENVIRONMENTAL PROTECTION POLICY 


A. Overview 


DON policy with regard to environmental protection and natural 
resource management is found in two sources: article 0765 of Navy 
Regulations,°° and Secretary of the Navy Instruction (SECNAVINST) 
6240.6E*! 


Article 0765 of the U.S. Navy Regulations, entitled “Environmental 
Pollution,” addresses the responsibility of commanding officers and pro- 
vides simply that: “The commanding officer shall cooperate with local, state 
and other governmental authorities in the prevention, control and abate- 
ment of environmental pollution to the extent resources and operational 
considerations permit. He shall be aware of existing policies regarding 
pollution control and he should recommend remedial measures when 
appropriate.”92 


By contrast, the instruction is far more specific and detailed. It 
provides a comprehensive policy for environmental protection and natural 
resource conservation within DON. The Secretary assigns responsibilities to 
the Chief of Naval Operations (CNO) and the Commandant of the Marine 
Corps (CMC) with respect to implementing that policy and requires certain 
actions by these service chiefs. 


DON environmental policy under this instruction provides that the 
“Navy and Marine Corps will actively protect and enhance the quality of the 
environment, through strict adherence to all applicable regulatory 
standards... .”°3 Moreover, “Navy and Marine Corps shore activities will 





U.S. Navy Regulations, art. 0765 (1973). 

SECNAVINST 6240.6E (1977), Subj: Assignment of Responsibility for Department of 

the Navy Environmental Protection and Natural Resources Management Programs, 
. Id., para. 5. 

Id., para. 5.a. 
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cooperate with Federal, State, and local environmental organizations [to] 
comply with the applicable pollution abatement standards . . . and establish 
an integrated...program for the management of renewable natural 
resources.”™ Instructions must “comply with state or local administrative 
procedures with respect to environmental protection and pollution abate- 
ment... as... required by specific environmental laws.”%> “[(C]onsistent 
with operational requirements and availability of resources, [all responsible 
personnel must strive] to restore, improve, develop, preserve, and properly 
use natural resources on Navy and Marine Corps shore activities.”°° 


The Secretary has made CNO and CMC responsible within their 
respective services for: 


(1) Assuring that all activities under their com- 
mand comply with applicable policy, guidelines, and 
criteria respecting environmental protection and quality 
enhancement. 


(2) Issuing necessary instructions and directives 
to assure, and assist in, such compliance. 


(3) Establishing... procedures for ... prepara- 
tion, review, and submission of environmental impact 
assessments and statements for those actions which will 
have significant environmental impact or be environ- 
mentally controversial.°7 


The instruction further directs CNO and CMC to “[mlJaintain a 
comprehensive instruction, in manual form, which will provide for overall 
Navy and Marine Corps administrative direction for the environmental 
protection, pesticides, and natural resources programs.°* The service chiefs 
must also establish “a focal point for the coordination... with other 
agencies of the Federal Government regarding environmental quality 
matters.”°° CNO and CMC are also required to “coordinate [the] imple- 
mentation of [the instruction] to ensure a uniform approach in developing 
environmental policies.” 


B. Implementing Instructions and Orders 


Table 8 provides a ready reference by environmental statute to the 
corresponding chapters of the service environmental protection manuals 





Id., para. 5.b. 

Id., para. 5.e. 

Id., para. 5.i. 

Id., para. 6.c. 

This has been done. For the Navy, the manual is designated OPNAVINST 5090.1 
(1983), Subj: Environmental and Natural Resources Protection Manual. For the 
Marine Corps, it is Marine Corps Order (MCO) P11000.8B, Subj: Real Property 
Facilities Manual, Vol. 5. See infra Table 8. 

SECNAVINST 6240.6E, supra note 91, at para. 7.a 

Id., para. 7b, p.7. 
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and other Navy and Marine Corps directives which pertain to resource 
protection/land use. 





OPNAV INST mco 
5090.1 P11000.88 TABLE NOTES 
CHAPTER CHAPTER 
5, 10, 12.1, 12.5 
AND 13.2 2.5, 4.3 


14 











6 








9 





7, 11, 12.4, 12.6 





RESOURCE . 


15.2, 15.3 
PROTECTION 15.2, 15.3 


15.3 


LAND USE 15.3 


15.3 
CONTROL 153 


11.2 
ENVIRONMENTAL 
RESTORATION 13.3, 13.4 




















Notes 
. See also U.S. Navy Regulations, art. 0765 (26 Feb. 1973). 
See also SECNAVINST 6240.6E (1977). 
. See also MCO 11000.19 (1986), Subj: Archeological and Historic Resources Management. 
. See also MCO 11015.4 (1987), Subj: Endangered Species Act of 1982. 
. See also MCO 11015.6 (1984), Subj: Coastal Barrier Resources. 


. See also OPNAVINST 11010.36 (1976), Subj: Air Installations Compatible Use Zones (AICUZ) 
Program; and MCO 11011.22 (1985), Subj: Encroachment Control. 











Table 8 


C. Apparent Shortfall Between Policy and Practice in the Area of 
Hazardous Waste Management 


In a memorandum to CNO and CMC,}!°! the Secretary of the Navy 
expressed concern that the naval services had a poor reputation with regard 
to their management of hazardous waste. In that regard, he stated that: 


According to a recent review of federal facilities com- 
pliance, EPA regions indicated that the Navy has one of the 
worst compliance records. 





101. SECNAV memo to CNO and CMC, Subj: Resources in Support of Environmental 
Compliance (Apr. 29, 1988). 
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...[A]t least part of our poor environmental reputation 
stems from the inability of our commanding officers and area 
coordinators to comply with environmental responsibilities, 
particularly hazardous waste management. 


We no longer have the long lead times afforded under 
earlier environmental laws such as the Clean Air Act and the 
Clean Water Act—the public, Congress and EPA want action 
now. We also cannot afford to subject our commanding 
officers and other personnel to potential criminal and civil 
lawsuits.!02 


In that same memorandum, the Secretary discussed legislation then 
pending before the second session of the 100th Congress to provide EPA 
and the states with additional enforcement tools for bringing Federal 
facilities into compliance with hazardous waste management legislation and 
regulations. These bills,1°> although failing enactment in 1988, would have 
provided for special counsel at EPA to enforce compliance, prohibited 
contracting with companies convicted of RCRA violations, and significantly 
broadened potential exposure of Federal officials (including military per- 
sonnel) to personal liability, both civil and criminal, by waiving “any 
immunity” which they might otherwise enjoy.1% 


Finally, the Secretary’s memorandum identified several actions that 
CNO and CMC might take to improve their environmental compliance 
record. He suggested that the Navy and Marine Corps: 


(1) Provide commanders with adequate technical and le- 
gal resources to: 


(a) Assist them in complying with hazardous waste 
management and clean up; and 


(b) negotiate with federal, state and local environmen- 
tal regulatory agencies; 


(2) obtain funding from the Defense Environmental Res- 
toration Account “for salaries for those individuals working 
directly on cleanup of old hazardous waste disposal sites under 
[SARA]”; 


(3) ensure that naval installations identify the pollution 
abatement projects they need in the Navy Pollution Control 
Report so that the projects can be funded; and 


(4) ensure that naval installations identify funding and 
personnel requirements necessary “to ensure that the day-to-day 





Id. 
H.R. 3782-5, 100th Cong., 2d Sess. 


. Id. As of early 1989, similar legislation is expected to be introduced before the first 
session of the 101st Congress. 
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management of hazardous waste is in compliance with the law.”!°5 


“The bottom line,” concluded the Secretary, “is that the Navy must do it 
right from the start because the law requires it and [because] we are under 
intense scrutiny.”! 


Ill. THE NAVAL SERVICES AS A REGULATED COMMUNITY 


A. Introduction 


While many environmental oversight agencies which interact from 
time to time with the Navy and Marine Corps, the pervasive influence of two 
warrants particular emphasis: the Council on Environmental Quality 
(CEQ) and the Environmental Protection Agency (EPA). In addition, the 
role of state regulation, to the extent that it applies to the Navy and Marine 
Corps, will be examined. 


B. Federal Environmental Regulatory Agencies 
1. Oversight and Administering Agencies by Statute 


Part I of this primer discussed the significant environmental protec- 
tion legislation which has been enacted to address the concerns of pollution 
control, resource protection/land use, and environmental restoration. Each 
of those statutes designates one or more Federal regulatory agencies to 


oversee compliance and administer the law. Those statutes and their 
designated oversight agencies are depicted in Table 9 at page 34. 


2. Oversight Agencies Organizational Chart 


In addition to the President, there are many other executive branch 
officials who are key players in the environmental protection field. These 
individuals serve in the Executive Office of the President, the Executive 
Departments, the EPA, and on advisory councils/committees. Several of 
these key executive branch players are shown in Figure 1 at page 35. 


C. The CEQ and the Environmental Impact Statement Process 
1. The Council on Environmental Quality 


The CEQ was established by NEPA in 1970.°7 It consists of three 
members who are appointed by the President with advice and consent of the 





105. SECNAV memo to CNO and CMC, Subj: Resources in Support of Environmental 
Compliance (Apr. 29, 1988). 

106. Id. 

107. Pub. L. No. 91-190 (1970), as last amended by Pub. L. No. 94-83 (1975) and codified 
at 42 U.S.C. $§ 4321 et seq. Regulatory implementation of NEPA, CEQ procedures, 
and the EIS process are found at 40 C.F.R. $§ 1500 et seq. Naval commanders are 
provided detailed guidance concerning the EIS process in Ch. 4 of OPNAVINST 
5090.1 (Environmental and Natural Resources Protection Manual) and in Ch. 3 of 
MCO P11000.8B (Real Property Facilities Manual, Vol. 5). See also Table 8 supra. 
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OVERSIGHT AGENCY TABLE NOTE 





EPA (NPDES PERMIT) 1 





COE (OREDGE/FILL PERMIT) 





EPA (WASTE DUMPING PERMIT) 


COE (DREDGE MATERIAL DUMPING 
PERMIT) 


EPA (PERMIT) 











EPA 





EPA 


EPA (PERMITS, IDENTIFICATION 
NUMBERS) 


CEQ (EIS PROCESS) 











ACHP 





FEDERAL LAND MANAGER 





RESOURCE 
PROTECTION/ 


LAND USE USFWS/NMFS 
CONTROL 


NOAA (PERMITS) 








ESC (EXEMPTIONS) 


USFWS/NMFS (BIOLOGICAL OPIN- 
IONS) 


NOAA 











ENVIRONMENTAL SARA EPA 





RESTORATION 
- DOD 














Notes 
. A National Pollution Discharge Elimination System (NPDES) permit allows the holder to 
discharge certain types and quantities of specified pollutants into waters of the United States. 
The term “Federal Land Manager” means the secretary of the department or the head of the 
agency having responsibility for or jurisdiction over such land as may be affected by the ARPA. 
. The USFWS and the NMFS have jurisdiction over different species of marine mammals. USFWS 
has jurisdiction over polar bears, sea otters, walruses, and manatees; whereas NMFS is responsible 
for whales, porpoises, seals, and sea lions. 


Under 16 U.S.C. § 1536, the Secretary of Defense can compel the ESC to grant an exemption if 
required for reasons of national security. 





Ke 
Advisory onan on Historic Preservation 
Endangered Species Committee 
National Marine Fisheries Service 
National Oceanic and Atmospheric Administration 
U.S. Fish and Wildlife Service 
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EXECUTIVE PROTECTION AGENCY 
AGENCIES (EPA) 
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ADVISORY PRESERVATION (ACHP) 
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ENDANGERED 








SPECIES 
COMMITTEE (ESC) 











Notes 


. In addition to its role in administering the MMPA, the NMFS also provides expert biological 
opinions concerning potential or actual impact of federal projects on endangered and threatened 
species and their habitats. 

The COE oversees dredging and filling within United States’ waters (including wetlands). 

. Like NMFS, the FWS provides advisory opinions concerning impact of proposed federal activities 
upon endangered species, and may trigger the ESA exemption process. 

. Regarding the oversight authority of the ACHP, see Bell, Protecting the Built Environment: An 
Overview of Federal Historic Preservation Law, 16 Envt’l L. Rep. 10354 (1985). 











Figure 1 
Senate. Those who measure the importance of a governmental organization 
by its size would be misled in the case of the CEQ which, with its entire 
supporting staff, numbers less than twenty. Its influence, however, pervades 
the executive branch because CEQ oversees the EIS process. 


Every major Federal project or action whose environmental impact 
may “significantly affect the quality of the human environment”!* must be 
reviewed and analyzed via the EIS process before the project may be 
undertaken. Other Federal agencies, the public, the states, and any other 
public or private organization may review and comment on a Federal 





108. 42 U.S.C. § 4332(C). 
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agency EIS. Disputes between private or other nonfederal government 
interests and the sponsoring agency that arise in the EIS process are 
resolved in Federal court. 


2. The Environmental Impact Statement Process 


The EIS process involves a phased, systematic analysis of proposed 
Federal actions to ensure that environmental impacts are fully identified 
and considered before action is taken. If adverse impacts appear likely, the 
sponsoring agency is required to consider alternative ways of accomplishing 
the proposed action so that these impacts may be mitigated or avoided. In 
addition to considering alternative means of project accomplishment, the 
sponsoring Federal agency must also consider the alternative of “no action,” 
that is, the alternative of not proceeding with the project at all.11° 


While NEPA applies to all Federal projects, an EIS must be 
prepared only for “major” projects which will “significantly affect the 
quality of the human environment.”!!! Minor projects and those major 
projects which will not involve significant environmental impacts may be 
undertaken without preparing an EIS. 


The various ways that NEPA is applied to Federal projects is 
depicted in Figure 2 at pages 38 and 39. Read horizontally, each of the six 
“tracks” represents an alternative path to project initiation, depending upon 
the classification of the project (“major” or “minor”) and its anticipated 
environmental effect (“unknown,” “significant,” or “insignificant”’).112 





This is judicial review under the APA, 5 U.S.C. §§ 551 et seq. A line of Supreme Court 
cases holds that this review is essentially procedural. The Federal court must ensure 
that the procedural requirements of NEPA have been complied with and that the 
agency has given the required consideration to environmental concerns. The court may 
not then review the substance of the agency’s decision or substitute its judgment for 
that of the agency. Strycker’s Bay Neighborhood Council v. Karlen, 444 U.S. 223 
(1980); Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 
435 U.S. 519 (1978); and Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976). But see 
Oregon Natural Resources Council v. Marsh, 832 F.2d 1489, 1493 (9th Cir. 1987), cert. 
granted, ___ U.S. __, 108 S. Ct. 2869, 101 L.Ed.2d 905 (1988), where the court will 
review a case holding that, under NEPA, the agency has a nondiscretionary (and hence 
judicially reviewable) duty to describe in detail (not merely list) mitigating actions and 
to explain their effectiveness in lessening significant adverse impacts. If upheld, this 
may be interpreted as creating under NEPA a substantive duty to mitigate adverse 
environmental effects, but characterizing it as a procedural responsibility subject to 
judicial review. 

42 US.C. § 4332 mandates the consideration of alternatives. The “no action” 
alternative is required by implementing regulation. See 40 C.F.R. § 1502.14. 

Id. A “minor” project is not only limited in scope but, by this definition, one which does 
not significantly affect the environment. For example, if constructing even one small 
building would apparently dislodge an endangered species’ habitat, the project is 
“major” and the EIS process must be followed. 

The agency’s determinations as to which of these tracks a project should take is itself 


subject to judicial review under APA or the escalation procedure for interagency 
disputes. 
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3. The CEQ and Resolution of Interageacy EIS Disputes 


Under the theory of a “unitary executive,” Federal agencies do not 
sue each other.!!3 Nonetheless, serious disagreements can and do emerge 
among Federal agencies concerning environmental impacts in areas of 
overlapping responsibility or jurisdiction. By regulation,!!* the CEQ has 
established a system of predecisional referral whereby an agency which is 
dissatisfied with the results of the EIS process may, prior to issuance of the 
Record of Decision (ROD) by the sponsoring agency, refer the matter to 
the CEQ for mediation and resolution. The CEQ reviews the record, but 
also has independent investigative authority and the power to conduct 
hearings. If the dispute is not resolved by agreement, CEQ resolves the 
controversy by issuing an authoritative “recommendation to the President 
for action.”!15 CEQ recommendations derive their authority not only from 





Because the President, as chief executive, has the authority to resolve the matter by 
deciding it, an interagency dispute is arguably not a “case or controversy” subject to 
judicial resolution under Article III of the Constitution. 

40 C.F.R. §§ 1504 et seq. 

A more detailed summary of the referral process is found in CEQ, 15th Annual Report 
of the Council on Environmental Quality 523-24 (1985), which states: 


A federal agency that is referring a proposal to CEQ must notify the lead 
agency of its intentions at the earliest possible time. If the issues have not 
been resolved between the agencies after publication of the final EIS, and an 
agency wishes to refer the proposal to CEQ, the referring agency must send 
a letter and statement to CEQ and the lead agency and request that no action 
be taken to implement the proposai until CEQ acts upon the referral. The 
statement accompanying the referral letter must: (1) Identify the material 
facts in the controversy; (2) identify environmental policies or requirements 
that would be violated by the proposal; (3) present the reasons why the 
referring agency believes the proposal is environmentally unsatisfactory; (4) 
contain a finding that the issue raised is of national importance; (5) review the 
steps taken by the referring agency to resolve the matter with the lead agency 
prior to referral; and (6) offer the referring agency’s recommendations in 
regard to the proposed action. 

The lead agency for the proposal then has 25 days to respond to the 
referring agency’s letter and statement. Interested parties, both in ard outside 
of government, may deliver written views in support of the referral to CEQ no 
later than (when) the referral is transmitted to CEQ; parties wishing to submit 
written comments in support of the lead agency’s position may deliver them to 
CEQ no later than the lead agency’s response. 

Following referral, CEQ may undertake one or more of the following 
courses of action: 


(1) Conclude that the process of referral and response has successfully 
resolved the problem. 

(2) Initiate discussions with the agencies with the objective of mediation 
with referring and lead agencies. 

(3) Hold public meetings or hearings to obtain additional views and 
information. 

(4) Determine that the issue is not of national importance and request the 
referring and lead agencies to pursue their decision process. 
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their implicit invocation of Presidential authority, but aiso because, as a 
practical matter, if the recommendation is against the sponsoring agency, 
the CEQ’s “expert opinion” may provide the basis for court action by other 
interested parties on the grounds that the EIS is inadequate. 


As an example of the interagency referral process, CEQ has recently 
acted in a dispute between the Marine Corps and the Department of 
Interior (DOI) with regard to a proposal to fly low-level, high-speed combat 
training missions over the Cape Lookout National Seashore in North 
Carolina. The DOI, which administers the area through the National Park 
Service, complained of undue noise impact from the flights. The Marine 
Corps responded that the seashore was the only area within the operational 
range of the aircraft involved where the training flights could be conducted. 
The CEQ reviewed the case throughout the first eight months of 1988, and 
conducted area visits and public hearings. In its findings and recommenda- 
tions, the CEQ agreed with the Marine Corps that there were no reasonable 
alternatives to the proposed overflights, but that further assessment of 
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(5) Determine that the issue should be further negotiated by the referring 
and lead agencies and is not appropriate for Council consideration until one 
or more heads of agencies report to the. council that the agencies’ disagree- 
ments are irreconcilable. 

(6) Publish its findings and recommendations (including where appropri- 
ate a finding that the submitted evidence does not support the position of an 
agency). 

(7) When appropriate, submit the referral and the response together with 
the Council’s recommendation to the President for action. 
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Notes 
Track 1.—This track describes a minor project. By definition a minor project is: (1) Limited in scope 
and (2) without significant environmental effects. The sponsoring agency is required only to undertake 
an in-house environmental analysis to ensure that this is the case and may then proceed to initiation. 
The in-house analysis need not be made available for comment by anyone outside the organization. 
Should the in-house analysis predict significant impacts, the project becomes “major,” and proceeds 
down one of the other tracks. 
Track 2.—This track represents the situation where it is initially unknown if the environmental impacts 
of a Federal project will significantly affect the environment. Here, the Federal agency may solicit 
public and other agency comment on the project (through a process called “scoping”) to assist in 
identifying all relevant issues by allowing the public and other agencies to review and comment on the 
project before alternatives are developed (40 C.F.R. § 1501.7). The sponsoring agency will then 
compile and record the results of this review in a document known as an Environmental Assessment 
(EA). If the project and its consequences do not significantly affect the environment, the agency 
prepares a Finding of No Significant Impact (FONSI). With the issuance of a FONSI, the 
administrative record is complete and the agency may proceed with the project unless the FONSI is 
challenged in court. 
Track 3.—Like Track 2, Track 3 depicts a major project whose effects are initially unknown. It differs 
from Track 2 in that, once the EA is complete, the agency determines that the project will have 
significant impact on the environment. The agency then continues with the preparation of a Draft and 
Final Environmental Impact Statement (DEIS and FEIS), as well as a Record of Decision (ROD). 
These three documents are discussed more fully in Track 5, infra. 
Track 4.—Track 4 describes a major Federal project which does not have significant environmental 
impact. An example of a Track 4 project might be a decision by the Federal Highway Administration 
to change the shapes or colors of all the road signs in the Federal interstate highway system. While 
such a project would be a major undertaking, it is clear from the outset that there would be no 
environmental impact and, thus, no reason to prepare any of the documents. 
Track 5.—Track 5 represents the situation where a major Federal project is determined from the start 
to involve significant environmental impacts. The EIS process in this situation begins with scoping. 
Once the agency has had the benefit of public, state, and other agency comments with regard to issue 
identification, it conducts a systematic analysis of alternative ways to accomplish the project. The 
initial analysis is recorded in a DEIS, which is filed with the EPA and circulated to interested citizens, 
private groups, state agencies, and Federal agencies. Following a 45-day comment period, the agency 
reviews all comments made on the DEIS. Further analysis is conducted as may be necessary. The 
agency then publishes, files, and circulates an FEIS. The FEIS must include: (1) The relevant data and 
analysis contained in the DEIS; (2) the results of any additional analysis conducted following the 
publication of the DEIS; and (3) all comments made on the DEIS, together with the agency response 
to those comments. Not less than 30 days following notice that the FEIS has been filed with the EPA, 
the authority who will determine whether the project shall be initiated is provided the FEIS and all 
comments on the FEIS to assist in making the go/no-go decision. If the project is to go forward, the 
decisionmaker’s determinations are reduced to writing in the ROD. Since the FEIS provides 
alternatives, the ROD sets forth which alternative is selected and how adverse environmental impacts 
associated with it will be mitigated. Following issuance of the ROD, the project may be commenced. 
Track 6.—Track 6 is similar to Track 5, except that it provides for the use of a Supplemental 
Environmental Impact Statement (SEIS) in the event of undue delay, new evidence, or significant 
change in circumstances during the period (1) between preparation of the DEIS and the FEIS, or (2) 
between preparation of the FEIS and the execution of the ROD, or (3) between issuance of the ROD 
and the initiation of the project. In these cases, the SEIS ensures that the environmental documen- 
tation remains accurate as the process evolves. An SEIS may also be used to correct subsequently 
identified deficiencies in a previously published FEIS. The SEIS is subject to the same circulation, 
filing, and comment requirements as either a DEIS or FEIS. See 40 C.F.R. $ 1502.9(c). 
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cumulative environmental impacts and monitoring of actual impacts must 
take place.!1° 


D. The EPA, the States, and Pollution Control on Naval 
Installations 


1. The EPA 


The mission, purpose, and mandate of the EPA are: “to protect and 
enhance our environment today and for future generations”; “to control 
and abate pollution in the areas of air, water, solid waste, pesticides, 
radiation, and toxic substances”; and “to mount an integrated, coordinated 
attack on environmental pollution in cooperation with State and local 
governments.”!17 























1. Alaska is included within region X. 
2. Hawaii is included within region IX. 
3. The U.S. Virgin Islands and Puerto Rico are included within region II. 











Figure 3 


The EPA is composed of a national headquarters in Washington 
with ten regional offices located throughout the United States. The function 





116. 53 Fed. Reg. 36357-62 (Sep. 19, 1988). 
117. U.S. Government Manual 1987/88 at 724 (1987). 
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of the regional office is to “develop, propose and implement” approved 
regional programs for “comprehensive and integrated environmental pro- 
tection activities.”!1* The locations of the EPA regional offices and their 
respective areas of responsibility are shown in Figure 3. 


2. State Pollution Control Agencies 


Some Federal environmental protection statutes authorize states to 
assume the lead in pollution control within their borders, provided EPA has 
approved their pollution control programs. The statutes are the Clean 
Water Act,!!° the Clean Air Act,!2° and the Resource Conservation and 
Recovery Act.!21 All three of these acts subject Federal facilities to all 
aspects of state regulation in those states with approved programs.!2? Even 
where the EPA administrator has approved a state pollution control 
program, however, EPA continues to conduct inspections of the Federal 
facilities within their common jurisdictions. These inspections are often 
conducted jointly. 


3. EPA Regulation of Pollution Control on Naval Installations 


In addition to approving and monitoring state pollution control 
programs that apply aboard Federal facilities, the EPA also administers the 
Federal Facilities Compliance Program, a five-step process designed to 
ensure that Federal facilities, including naval installations, are in full 
compliance with pollution control laws.!?? The first three steps are compli- 


ance determination, notification of noncompliance, and the establishment 
of a solution (common in all cases where the Federal facility is out of 
compliance). The two remaining steps (exemptions and dispute resolution) 
only arise if the Federal facility or its parent agency resist implementation of 
corrective actions proposed by the EPA in step three. 


a. Exemptions 
Although theoretically available to preempt EPA’s efforts, the 


exemption process has been successfully invoked only once—in the case of 
Haitian refugees quartered in Army facilities at Fort Allen, Puerto Rico.1% 


b. Dispute resolution 


There are three situations under which a dispute may arise: (1) The 
EPA determines that a Federal facility is out of compliance, but the facility 





118. Id. at 527-28. 

119. Through the National Pollution Discharge Elimination Program (NPDES), state 
permit program authorized at 33 U.S.C. § 1342. 

120. Through “State Implementation Plans for National Primary and Secondary Ambient 
Air Standards” (SIPS), authorized under 42 U.S.C. § 7410. 
Through authorized state hazardous waste programs under 42 U.S.C. § 6926. 
State regulation extends to judicial sanctions so that, while the EPA may not sue 
another Federal agency, the state regulators can. 
This process is explained in detail in an EPA publication titled: Federal Facilities 
Compliance Strategy. It is informally called the “Yellow Book.” 
See supra notes 73-75 and accompanying text. 
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disagrees with that determination; (2) a Federal facility is found out of 
compliance by EPA and the facility agrees with the finding, but 
disagrees with EPA as to the solution; or (3), a Federal facility agrees 
with the EPA’s finding of noncompliance and solution, but fails to carry out 
the solution to the EPA’s satisfaction. 


Dispute resolution is a “stepped” process. Initially, the EPA will 
attempt to resolve the dispute at the regional level. When agreement on a 
solution to a compliance problem cannot be reached with the facility itself 
in a reasonable time, the EPA regional office presents the problem to the 
parent agency’s regional office (e.g., area coordinator). A meeting is then 
held to seek a mutually acceptable solution at that level. 


Disputes which connot be resolved by the EPA regional office are 
referred to the Office of External Affairs (OEA) at EPA headquarters. The 
OEA deals directly with a counterpart responsible for environmental 
matters at the headquarters level of the parent agency. An escalation by 
EPA therefore requires a corresponding escalation on the other side. If 
mediation at this level fails, the administrator of the EPA intervenes directly 
with the head of the Federal agency responsible for the facility in a final 
attempt to resolve the issue. 


If this fails, the administrator is empowered to refer the problem to 
the OMB for final resolution in accordance with Executive Order 12,088.125 
This Executive Order delegates Presidential authority to resolve intera- 
gency disputes concerning Federal facility compliance with pollution control 
regulations to the director of OMB, who is required to consult with the 
administrator of the EPA for technological and legal expertise.12° 


4. State Regulation of Pollution Control on Naval Installations 


States with EPA-approved pollution control programs typically 
follow a stepped process in dealing with Federal facility compliance issues. 
Like the EPA process, this involves a determination of compliance, notice 
of noncompliance, and proposal of solution. Unlike EPA, however, states 
are not precluded from enforcing their pollution control regimes in judicial 
and/or administrative proceedings. Thus, a state may: (1) Require initial 
adjudication of the matter in a state administrative court if its program 
provides for such a hearing; (2) refer the dispute to the EPA for arbitration- 





125. Federal Compliance with Pollution Control Standards, reprinted in 1978 U.S. Code Cong. 

& Admin. News 9736. The dispute resolution mechanism set forth in this Executive 
Order does not preclude resort to other means, “including sanctions for the enforce- 
ment of applicable pollution control standards.” Another dispute resolution mecha- 
nism available within the branch is that contained in Exec. Order No. 12,146 (18 July 
1979), 44 Fed. Reg. 42657, reprinted in 1979 U.S. Code Cong. & Admin. News 3320 
(1980). This order, titled Management of Federal Legal Resources, provides for referral 
and resolution of interagency legal disputes by the Attorney General. 
This process has been initiated in a very few cases involving DOD disputes with EPA. 
Each of those cases, however, was resolved by settlement prior to adjudication by the 
Director of OMB. (Telephone interview with Captain M. J. Carricato, USN, Office of 
the Deputy Assistant Secretary of Defense (Environment) on 8 May 1989). 
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type assistance in its resolution; or (3) file a complaint in the appropriate 
Federal/state court seeking an injunction to compel the Federal facility to 
follow the law.!27 


Because EPA is unable to sue other Federal agencies to compel 
compliance with pollution and hazardous waste control measures, or to 
issue judicially enforceable administrative orders to other Federal agencies, 
it must rely upon negotiated agreements and, where these prove inade- 
quate, state judicial action and citizen suits to ensure compliance.!* This is 
perceived by some in Congress as a weakness that should be corrected 
legislatively. How the question of EPA oversight will ultimately resolve 
itself remains to be seen.!2° 


E. Environmental Restoration on Naval Installations 


1. EPA Oversight of Remedial/Response Actions 1° 





127. The state may also issue an administrative order directing the Federal facility to follow 
the law; but, since these require judicial action for enforcement, state officials seldom 
view administrative orders as a viable means to resolve a dispute with a Federal facility. 
See Comment, State Attomeys Call for More Authority to Enforce Statutes at Federal 
Facilities, 17 Env’t. Rep. (BNA) 2283 (1988). 

See note 89, supra. Criminal prosecution of individual Federal officials is possible, but 
EPA cannot, on its own, bring criminal charges; EPA must coordinate with the Justice 
Department and local U.S. Attorneys. 

For example, a contentious issue has recently arisen in the position taken by EPA that 
it is empowered unilaterally (i.e., without consent) to issue mandatory corrective action 
orders under RCRA § 3008(h) 42 U.S.C. § 6928(h), to Federal hazardous waste 
facilities holding “interim status” under RCRA § 3005(e). 

Though beyond the scope of this primer, resolution of this issue will ultimately turn 
on interpretation of the significance, if any, of a difference in statutory language 
between § 3008(h) and another subsection, 3008(a). The latter subsection essentially 
permits EPA to issue administrative orders to redress violations of RCRA committed 
by “persons.” The United States is not a “person” as defined in RCRA § 1004(15) and, 
therefore, clearly not subject to EPA orders under § 3008(a). By contrast, contends 
EPA, the language of 3008(h) permits issuance of such orders whenever there “is or 
has been a release” of hazardous substances by any facility holding “interim status.” In 
other words, the 3008(a) language pertaining to “persons” as recipients of these orders 
does not appear in 3008(h). On this basis, EPA contends that no restriction exists and 
that such orders may be issued to other Federal agencies. This view is not universally 
shared. 

Interestingly, the “unitary executive” doctrine would prevent EPA from seeking 

judicial enforcement of such an order or, for that matter, judicial interpretation of the 
validity of its position as against a contrary view taken by some other Federal “interim 
status” facility that declined to comply with such an order. Arguably, however, an order 
like this could provide the basis for a citizen suit under RCRA § 7002, 42 U.S.C. § 
6972. A threshold question in such a suit would undoubtedly be the legality of the 
order. 
Conceptually, there is not much difference in the area of hazardous waste cleanup 
between RCRA “corrective actions” and CERCLA/SARA “remedial” or “response” 
actions. Accordingly, the issue of the RCRA 3008(h) “order” to a Federal “interim 
status” hazardous waste facility could very well surface in the context of a CERCLA/ 
SARA restoration attempt. 
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EPA’s involvement in DOD hazardous waste cleanups has been 
criticized by some legislators. A 1987 article in the Environmental Reporter, 
stated that: 


Cleaning up hazardous waste at U.S. military bases is being 
“needlessly complicated” by the Environmental Protection 
Agency, according to... Rep. Richard Ray (D-GA), Chair- 
man of the Environmental Restoration Panel of the Armed 
Services Subcommittee on Readiness, [speaking] at a hearing 
Nov. 19 (1987). Ray said there appear to be “at least 10 
EPAs” around the country, with each EPA region enforcing 
its own brand of environmental law at different Department 
of Defense facilities. He said the agency should provide 
“comprehensive and consistent guidance” on environmental 
matters to the Defense Department, but should not be 
allowed to enforce regulations through penalties. Also, Ray 
said, EPA should leave remedial investigations or cleanup 
designs for particular sites to the military.1>1 


As with pollution control, ultimate resolution of the EPA role in hazardous 
waste cleanup at DOD installations remains to be seen. 


2. The Role of the States 


Sections 120 and 121 of SARA provide that state and local author- 
ities have the right to participate in the process of planning and selecting 
remedial actions for Federal facilities located in their jurisdictions (along 
with access to all relevant data) and, in the case of states, a limited right to 
judicial review of cleanup plans that fail to satisfy state pollution standards 
that are more stringent than those otherwise required under general 
Federal law.132 The fact that states will play a role in determining the scope 
of remedial actions on naval installations is beyond question. Environmental 
restoration is an expanding field, and the extent to which states will be able 
to influence environmental restoration and remedial actions will become 
increasingly clear as time goes on and more restoration efforts are under- 
taken. 





131. Armed Services Panel Charges Cleanup Process ‘Needlessly Complicated’ by EPA at 

Defense Sites. 17 Env’t. Rep (BNA)(1987). Deputy Assistant Secretary of Defense for 
the Environment, Carl Schafer, testifying before the same subcommittee, stated that 
the EPA’s role in hazardous waste cleanup on military bases should “involve ‘technical 
guidance’ rather than wielding its enforcing hand.” Comment 17 Env'’t. Rep. 
(BNA)(1987) 1734-35. 
Specifically, § 121(d)(2)(A)(ii) of SARA requires that legally “applicable, relevant, 
and appropriate requirements (ARAR’s) contained in state laws and environmental 
regulations that are more stringent than federal ARAR’s must be applied to remedial 
actions. McSlarrow, DOD Environmental Cleanup Program: Application of State Stan- 
dards to Federal Facilities after SARA, 17 Envt’! L. Rep. 10120, 10123 (1987). 
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3. Citizen Involvement In Environmental Restoration 


SARA also expressly provides for public involvement in environ- 
mental restoration on Federal facilities (including Navy and Marine Corps 
installations) by requiring that the sponsoring agency provide to the public: 
(1) Notice of proposed restoration plans, (2) a brief analysis of the plans, 
and (3) an opportunity to comment on those plans.!33 Once the final plan is 
selected, the public must again be notified and provided an opportunity to 
inspect the plan before the work is begun.!** SARA also provides for citizen 
suits against Federal agencies and others, based upon alleged violations of 
the law which, if successful, result in injunctions and attorney fees being 
awarded. 


F. Department of the Navy Installation Restoration Program 


Before the enactment of SARA, DON had in place (under CER- 
CLA) a program of hazardous waste cleanup called the Naval Assessment 
and Control of Installation Pollutants (NACIP) Program. This program 
consisted of three phases: Two identified the presence and evaluate the 
environmental effects of hazardous wastes aboard naval installations; a 
third phase, called project identification, defined programs of remedial 
action which were then funded in normal appropriation accounts.!35 


Under SARA, DON is required to expand the scope of environmen- 


tal restoration activities to provide for state, local, and public participation 
in the processes of site identification and remedial planning. SARA also 
established the Defense Environmental Restoration Account as a source of 
funds with which the Navy will actually undertake the cleanup and restora- 
tion as part of the one continuous process.!° 


Thus, in 1987, NACIP was expanded and its name changed to the 
Installation Restoration Program (IRP). It also adopted new terminology 
for the various stages of the restoration process. Specifically, IRP recognizes 
the following self-descriptive phases: (1) Preliminary Assessment/Site In- 
spection; (2) Remedial Investigation/Feasibility Study; (3) Remedial 
Design/Remedial Action; and (4) Long-Term Monitoring.'37 The IRP 
applies to hazardous waste cleanup aboard all installations whether listed 
on the National Priorities List (NPL) or not. Where an IRP site is also on 
the NPL, the EPA will be involved in the cleanup process in accordance 
with its own procedures for such cleanups. 





133. SARA § 117(a) (42 U.S.C. § 9617(a)). 

134. Id. at § 117(b) (42 U.S.C. § 9617(b)). SARA §117(e) also provides that affected 
citizens groups can obtain grants of up to $50,000 to hire expert consultants to assist 
them in formulating their positions and understanding the government’s actions. 

135. See also MCO P11000.8B, Real Property Facilities Manual, Vol. 5. 

136. This is a significant change from funding cleanup activities out of normal appropria- 
tions accounts as contemplated under the earlier program. 

137. A May 1988 publication of the Naval Facilities Engineering Command spells out the 
IRP in great detail. See NAVFACENGCOM Navy Installation Restoration. 
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IV. VIEQUES ISLAND: TOWARD AN APPROPRIATE BALANCE 
BETWEEN ENVIRONMENTAL PROTECTION AND 
OPERATIONAL TRAINING 


A. Overview 


The island of Vieques is a major naval training area located about six 
miles east of Puerto Rico. During World War II, the Navy purchased about 
eighty percent of the 33,000 acres of land on the island. Navy land is divided 
into three areas, including: A Naval Ammunition Facility, the Eastern 
Maneuver Area, and the Atlantic Fleet Weapons Training Facility. The 
facility consists of about 3,500 acres and is used as a target area for naval 
gunfire support and air-to-ground ordnance delivery training. It is also used 
to test new weapons systems.15* 


In 1979, the Governor of Puerto Rico sued the Navy to enjoin use of 
Vieques and surrounding waters for gunfire support and aerial bombard- 
ment. The suit alleged violation and noncompliance with numerous envi- 
ronmental statutes and regulations. After a lengthy trial, the district court 
held that the discharge of munitions (a pollutant) from a vessel (a point 
source) into waters surrounding Vieques violated the Clean Water Act in 
the absence of a permit under the National Pollution Discharge Elimination 
System (NPDES) which the Navy was ordered to obtain. Use of the facility, 
pending the permit, was not enjoined.19 


On appeal, the first circuit affirmed but enjoined the Navy from 
discharging ordnance, shell, and bomb fragments into the waters surround- 
ing Vieques until the permit had been obtained.'*° It held that the district 
court had no discretion under the CWA but to enjoin its violation by the 
Navy, and that the Navy could seek a Presidential exemption if it felt that the 
paramount interests of the United States were involved in its continued 
discharge of munitions into Vieques waters pending receipt of the permit. 
The Supreme Court granted certiorari and reversed on the issue of the 
injunction, holding that it was in the discretion of the district court to grant 
or deny the injunction based on equitable considerations.!*1 This did not 
end the case, because initially the Commonwealth of Puerto Rico refused to 
lend its certification to the Navy’s NPDES application (as required by 
section 401 of the CWA). Eventually, however, a resolution was negotiated 
and the Navy applied for the permit. 


B. Vieques Land Use Management and Conservation Zone 
Management Plans 


During the course of the litigation and the lengthy negotiations 
leading to its settlement, the Navy performed extensive environmental 





138. Ecology & Env’t Inc. Land Use Management Plan fir Naval Facilities, Vieques, Puerto 
Rico (1986) 1-1 to 1-14. 
Romero-Barcelo v. Brown, 478 F. Supp. 646 (D.P.R. 1979). 
Romero-Barcelo v. Brown, 643 F.2d 835 (1st Cir. 1981). 
Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982). 
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studies and, in 1986, adopted a Land Use Management Plan (LUMP) 
designed to regulate use of Navy land on Vieques with a view toward 
protecting the overall environment in nine resource areas, including: cattle 
and range management, conservation zone management, mesquite man- 
agement and utilization, forestry development and management, wildlife 
and endangered species management, mangrove protection, water re- 
sources protection, recreational uses, and cultural resource protection.!42 


The Vieques LUMP is complemented by a Conservation Zone 
Management Plan (CZMP) which recognizes seven pre-existing conserva- 
tion zones within the Navy’s landholding on Vieques and then adopts use 
restrictions in each zone designed to foster conservation and resource 
protection in the nine resource areas set forth above.'*? 


The LUMP/CZMP also provides for the creation of additional 
conservation zones on Vieques and for classification of such zones into 
three classes or categories. Under this scheme, Class I contains the most 
critical habitats and unique or environmentally sensitive resources; Classes 
II and III successively encompass less sensitive or critical environmental 
assets. Within each conservation zone, depending upon its category, the 
Navy will observe restrictions in such areas as off-road military maneuvers 
and overflight altitudes. They will also maintain horizontal and vertical 
buffer zones for helicopter flights.144 


Table 10 at page 48 identifies the seven pre-existing conservation 
zones by name. Each of these original seven is a Class I zone. The table sets 
forth the use restrictions which the Navy has imposed upon itself in each 
zone. Operations outside of conservation zones are virtually unrestricted. 


The creation of conservation zones on Vieques is a classic example 
of set-aside preservation which supports both environmental protection and 
national security. On the one hand, sensitive environmental resources are 
afforded considerable protection; on the other, naval commanders face far 
less opposition to their continued use of Vieques training facilities (partic- 
ularly outside of the conservation zones) because that use no longer 
threatens the special natural resources of the island. In that respect, 
Vieques represents an effective resolution to what once appeared an 
intractable conflict. 





Ecology & Env’t, Inc., Land Use Management Plan for Naval Facilities, Vieques, Puerto 
Rico (1986) 1-1 to 1-14. 

Id. 

Id. 
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CONSERVATION ZONE USE RESTRICTIONS 





NO TRESPASSING BY MILITARY OR CIVILIAN PERSONNEL 
WITHOUT PERMISSION OF BOTH THE NAVY AND THE U.S. 
FISH AND WILDLIFE SERVICE 


NO OVERFLIGHTS OF LESS THAN 500 FEET BY AIRCRAFT 
CONDUCTING ATG OPERATIONS 


MAINTENANCE OF 1,500-FOOT VERTICAL AND 1,00-FOOT 
HORIZONTAL BUFFER BY HELICOPTERS 





ENSENADA HONDA NO OFF-ROAD MILITARY MANEUVERS 





SOUTH COAST BAYS NO OFF-ROAD MILITARY MANEUVERS 





PLAYA GRANDE NO OFF-ROAD MILITARY MANEUVERS 





NO OFF-ROAD MILITARY ACTIVITIES AVOVE THE 
MONTEPIRATA 100-METER CONTOUR; USES RESTRICTED TO EXISTING 
FACILITIES 





LAGUNA KIAN! COMPLEX NO OFF-ROAD MILITARY ACTIVITIES 














Table 10 


Vv. CONCLUSION 


Part I of the article has sought to provide an overview and compen- 
dium of important environmental legislation which directly affect Navy and 
Marine Corps operations and facilities management within the territory and 
upon the waters of the United States. It also sought to discuss in broad 
overview the regulators whose activities in environmental protection bring 
them into contact (occasionally adversarial) with Navy and Marine Corps 
administrative and operational commanders. 


Part II has focused more specifically on the process of environmental 
regulation and its application to the naval service. In connection with part I, 
it has sought to further Navy and Marine Corps judge advocate understand- 
ing of an increasingly important area of the law. Given its medium, the 
treatment of this complex area has, by necessity, heen limited in depth and 
scope. If this primer on environmental law provides a starting point for 
research or strikes a spark of interest, however, it will have accomplished its 
purpose. 
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THE IMPACT OF THE SAFE DRINKING WATER 
ACT AMENDMENTS OF 1986 ON MILITARY 
INSTALLATIONS: HOW REAL IS THE 

~ ENCROACHMENT THREAT? 


Lieutenant Colonel Paul R. Smith USMC * 


Most military installations face intense development pressures from 
outside the gates which can seriously impede their traditional national 
defense functions. At the same time, the major Federal environmental 
statutes contain provisions which subject these installations to a broad 
array of environmental regulations, further straining available re- 
sources. Lieutenant Colonel Smith examines two groundwater protec- 
tion programs contained in a recent amendment of the Safe Drinking 
Water Act which have the potential for slipping burdensome land use 
restrictions “under the fence” in the protective cloak of environmental 
regulation. After determining that these programs apply to military 
installations, he suggests a methodology for an installation to minimize 
the impact these programs have on its operation while fulfilling its 
environmental obligations. 


I. INTRODUCTION 


Prior to 1986 the Safe Drinking Water Act (SDWA)! was “confined 
curiously to the backwaters of environmental law.”? Its primary purposes 
were to regulate harmful contaminants in public drinking water systems and 
to protect underground sources of drinking water from improper under- 
ground injection.2 The SDWA was revised extensively in 1986 to broaden 





* Lieutenant Colonel Smith is currently Deputy Counsel Western Bases and 
Special Counsel, Environmental Law, in the Western Area Counsel Office, 
Camp Pendleton, California. He received his B.S.Ae.E. degree, with honors, 
from the United States Naval Academy in 1971, and his J.D. and LL.M degrees 
from George Washington University’s National Law Center in 1976 and 1988, 
respectively. This article is based on a thesis the author prepared in partial 
Satisfaction of the requirements for his LL.M degree. 


Author’s note: This article incorporates those regulations which had 
become final as of June 1, 1989. 
1. 42 U.S.C. $§ 300f to 300j-9 (1982) (amended 1986). 
2. 2 W. Rodgers, Environmental Law § 4.20A (1986) at 295. 
3. Gray, The Safe Drinking Water Act Amendments of 1986: Now a Tougher Act to Follow, 
16 Envtl. L. Rep. (Envtl. L. Inst.) 10,338 (1986). 
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and strengthen its regulatory scope, to place greater administrative respon- 
sibility on the Environmental Protection Agency (EPA), and to establish 
two significant new strategies for the protection of groundwater: The sole 
source aquifer demonstration program and the wellhead protection 
program.‘ 


This article will briefly examine the SDWA and explore the extent to 
which military installations as providers of drinking water are required to 
comply with state programs implementing it. Those aspects of the SDWA 
which have the most far-reaching implications for military installations and 
other Federal enclaves, however, are the two groundwater protection 
programs. Both programs give state governments some authority to regu- 
late Federal activities either directly or indirectly. Additionally, the wellhead 
protection program presents an approach to Federal/state relations which is 
peculiar to Federal environmental statutes and which will present unique 
problems. These programs will be discussed in detail to develop a method- 
ology for determining the extent to which a military installation must comply 
with state sole source aquifer and wellhead protection programs. Finally, 
this article will suggest ways in which an installation can use these programs 
to protect its own underground sources of drinking water from contamina- 
tion which originates off the installation. 


Il. OVERVIEW OF THE SAFE DRINKING WATER ACT 


A. The Safe Drinking Water Act of 1974 


The SDWA was enacted on December 16, 1974,5 to “assure that 
water supply systems serving the public meet minimum national standards 
for protection of public health.”* The SDWA was a compromise among a 
number of congressional factions. There was significant disagreement over 
the type of program which would best achieve the intended purpose and, not 
unexpectedly, a wide divergence of competing political interests.” 


1. Public Water Systems 


a. National primary drinking water regulations 


The heart of the SDWA as originally enacted was a regulatory 
scheme whereby the states would ensure that public water systems supplied 
safe drinking water to consumers. A “public water system” is defined as a 





Pub. L. No. 99-339, 100 Stat. 642 (1986) (codified as amended at 42 U.S.C.A. $§ 300f 
to 300j-11 (West 1982 & Supp. 1989). 

Pub. L. No. 93-523, 88 Stat. 1660 (1974). 

H.R. Rep. No. 1185, 93rd Cong., 2d Sess. 1, reprinted in 1974 U.S. Code Cong. & 
Admin. News 6454. Congress based its action in the area of drinking water regulation 
on its constitutional responsibilities to regulate interstate commerce finding a rela- 
tionship between the public-health aspects of drinking water and interstate commerce. 
Id. at 6461. 

Douglas, Safe Drinking Water Act of 1974—History and Critique, 5 B.C. Envtl. Aff. L. 
Rev. 501, 518 (1976). The Douglas article contains an excellent discussion of the 
genesis of the SDWA and the controversy that surrounded its enactment. 
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“system for the provision to the public of piped water for human consump- 
tion, if such system has at least fifteen service connections or regularly 
serves at least twenty-five individuals.”® Congress gave EPA the responsi- 
bility to administer the drinking water provisions of the SDWA® and 
primary enforcement responsibility to the states.!° 


The SDWA required EPA to promulgate national primary drinking 
water regulations (NPDWR’s) to establish “uniform minimum standards 
for drinking water quality” for all public water systems covered by the 
SDWA."! NPDWRs were to be established in two phases. First, EPA was to 
develop interim regulations to “protect health to the extent feasible, using 
technology, treatment techniques, and other means, which the Administra- 
tor [of EPA] determines are generally available (taking costs into consid- 
eration) on December 16, 1974.”!2 The regulations apply to specified 
contaminants’? and are expressed as either a maximum contaminant level 
(MCL)'* or treatment technique adequate to control the contaminant 
within the prescribed level.“!5 EPA was required to promulgate interim 
regulations within 180 days of December 16, 1974,'° taking effect 18 months 
after promulgation.!” 


The second phase involved the development of revised NPDWR’s.!® 
EPA was to establish recommended MCL’s (RMCL’s) for each contami- 
nant which it determined may have an adverse effect on human health.!® 





42 U.S.C. § 300f(4) (1982). For a discussion of “human consumption,” see United 
States v. Midway Heights County Water Dist., 695 F. Supp. 1072 (E.D. Cal. 1988). 
Excluded from coverage are public water systems: 

(1) [W]hich consist only of distribution and storage facilities (and have no 

collection or treatment facilities); 
(2) which obtain all of their water from, but are not owned or operated by, 
a regulated public water system; 

(3) which do not sell water to any person; and 

(4) which are not carriers which convey passengers in interstate commerce. 
Id. § 300g (emphasis added). EPA reports that there are currently about 79,000 
regulated public water systems. Office of Pub. Affairs, EPA, Environmental News, Jun. 
24, 1987, at 2. 
42 U.S.C. § 300g-1 (1982) (amended 1986). 
Id. § 300g-2 (amended 1986). 
Douglas, supra note 7, at 521. 
42 U.S.C. § 300g-1(a)(2) (1982) (amended 1986). 
A contaminant is defined as “any physical, chemical, biological, or radiological 
substance or matter in water.” Id. at 300f(6). 
An MCL is defined as “the maximum permissible level of a contaminant in water which 
is delivered to any user of a public water system.” Jd. § 300f(3). 
Id. § 300f(1). 
Id. § 300g-1(a)(1) (amended 1986). 
Id. $ 300g-1(a)(3) (amended 1986). The regulations are published in 40 C.F.R. pt. 141 
(1988, amended by 53 Fed. Reg. 37,396 (1988); 54 Fed. Reg. 15,195 (1988). MCL’s had 
been established for 26 contaminants. No required treatment techniques had been 
prescribed. 40 C.F.R. pt. 141 (1986). 
42 U.S.C. § 300g-1(b) (1982) (amended 1986). 
Id. § 300g-1(b)(1)(B). 
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RMCL/’s were to be set at levels at which no known or anticipated adverse 
effects on the health of persons occur and which allows for an adequate 
margin of safety° (that is, a level at which there is virtually no risk of cancer 
or other major illnesses). EPA was also required to list those contaminants 
the level of which in drinking water cannot be determined with sufficient 
accuracy to establish RMCL’s, but which may adversely affect human 
health.21_ After required rulemaking procedures, EPA was to publish 
revised NPDWR’s?? which would take effect eighteen months after the date 
of promulgation.?? The revised regulations were to specify an MCL (or a 
treatment technique if an MCL could not be determined) which would 
bring the contaminant level as close as “feasible” to the RMCL.% The 
statute also provided for periodic review of NPDWR’s and amendment as 
needed.*5 


Section 1412 also required EPA to publish national secondary 
drinking water regulations.2© These secondary standards are aesthetic- or 
welfare-related rather than health-related.2” They regulate color and odor 
and such contaminants as pH, chloride, iron, and dissolved solids. These 
regulations are not federally enforceable, but are intended as guidelines for 
the states.?* 


b. Enforcement of regulations 


Authority under the SDWA to enforce NPDWR’s initially lies with 


EPA.”9 A state can obtain primary enforcement responsibility by applying 
to EPA and demonstrating that the state satisfies the statutory criteria.*° 





Id. 

These determinations were to be made by EPA based on a report by the National 
Academy of Sciences. Jd. § 300g-1(e) (amended 1986). 

Id. § 300g-1(b)(2) (amended 1986). 

Id. § 300g-1(b)(S5) (amended and redesignated 1986). At the time the SDWA was 
amended in 1986, revised NPDWR’s had been promulgated for only one contaminant, 
fluoride. 40 C.F.R. §§ 141.60-141.62 (1986). These regulations were effective Oct. 2, 
1987. EPA’s regulations regarding fluoride have twice withstood legal challenge. 
Natural Resources Defense Council, Inc. v. EPA, 812 F.2d 721 (D.C. Cir. 1987) 
(challenging RMCL); Environmental Defense Fund v. Castle, 578 F.2d 337 (D.C. Cir. 
1978) (challenging interim regulations). 

42 U.S.C. § 300g-1(b)(3) (1982) (amended 1986). “Feasible” is defined as “with the 
use of the best technology, treatment techniques, and other means, which the 
Administrator finds are generally available (taking costs into consideration).” 

Id. § 300g-1(b)(4) (amended and redesignated 1986). 

Id. § 300g-1(c). 

Secondary regulations “may apply to any contaminant in drinking water (A) which may 
adversely affect the odor or appearance of such water and consequently may cause a 
substantial number of persons served by the public water system providing such water 
to discontinue its use, or (B) which may otherwise adversely affect the public welfare.” 
Id. § 300f(2). These regulations are found in 40 C.F.R. pt. 143 (1988), amended by 53 
Fed. Reg. 37,396 (1988). 

40 C.F.R. § 143.1 (1988). 

42 USS.C. § 300g-3(a)(2) (1982) (amended 1986). 

Id. § 300g-2(a) (amended 1986). The state must show that it: 
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Currently, 54 of 57 eligible states and territories?! have obtained primary 
enforcement responsibility.32 States with such responsibility may establish 
drinking water standards more stringent than those provided for in EPA 
regulations.>> Prior to the 1986 amendments, EPA could only seek injunc- 
tive relief or other civil penalties.* EPA can now enforce NPDWR’s in a 
state with primary enforcement responsibility in four limited situations: 
Where the state no longer satisfies the statutory criteria for obtaining 
primary enforcement responsibility;3> where a state does not commence 
appropriate enforcement action within the designated period against a 
public water system that does not comply with an NPDWR or a condition 
imposed pursuant to an exemption or variance;*° where the state requests 
EPA intervention;>’ and in emergency situations.** In emergency situations, 
EPA has the additional authority to issue administrative orders.?° 


c. Variances and exemptions 


A state (or EPA if it has primary enforcement responsibility) can 
grant a public water system a variance from an NPDWR where the 





(1) [H]as adopted drinking water regulations which . . . in the case of the 
period beginning on the date the national interim primary drinking water 
regulations are promulgated under section 300g-1 of this title and ending on 
the date such regulations take effect are no less stringent than the interim and 
revised national primary drinking water regulations in effect under such 
section; 

(2) has adopted and is implementing adequate procedures for the 
enforcement of such State regulations, including conducting such monitoring 
and making such inspections as the Administrator may require by regulation; 

(3) will keep such records and make such reports with respect to its 
activities under paragraphs (1) and (2) as the Administrator may require by 
regulation; 

(4) if it permits variances or exemptions, or both, from the requirements 
of its drinking water regulations which meet the requirements of paragraph 
(1), permits such variances and exemptions under conditions and in a manner 
which is not less stringent than the conditions under, and the manner in which 
variances and exemptions may be granted under section 300g-4 and 300g-5 of 
this title; and 

(5) has adopted and can implement an adequate plan for the provision of 
safe drinking water under emergency circumstances. 

EPA’s implementing regulations are in 40 C.F.R. §§ 142.10-142.16 (1988), amended by 
54 Fed. Reg. 15,185 (1988). 

42 U.S.C. § 300f(13) (1982). 

Telephone interview with James Bourne, Office of Drinking Water, EPA (Aug. 9, 
1989). Only Wyoming, Indiana, and the District of Columbia do not have primary 
enforcement responsibility. Id. 

42 U.S.C. § 300g-3(e) (1982). 

Id. §§ 300g-3(b), 300i (1982) (amended 1986). 

See supra note 30 and accompanying text. 

42 U.S.C.A. § 300g-3(a)(1) (West 1982 & Supp. 1989). Implementing regulations are 
at 40 C.F.R. §§ 142.30-142.34 (1988). See generally Douglas, supra note 7, at 525-31. 
One commentator illustrates in typically colorful fashion the practical difficulties which 
attend such “cumbersome and distasteful tactics.” Rodgers, supra note 2, at § 4.20D. 
42 U.S.C.A. § 300g-3(b)(2) (West 1982 & Supp. 1989). 

Id. § 300i. 

Id. 





1989 Safe Drinking Water Act Compliance 


characteristics of the available raw water sources make compliance with an 
MCL impossible “despite application of the best technology, treatment 
techniques, or other means, which the Administrator finds are generally 
available (taking costs into consideration).”4° A compliance schedule is 
required and a variance may not result in an unreasonable risk to health.*! 
A variance from a treatment technique specified in an NPDWR is also 
available.*? EPA (but not a state) may also grant a variance to allow the use 
of an alternative treatment technique.** 


A state (or EPA) may exempt a public water system from the 
requirements of an NPDWR (MCL or treatment technique) upon a 
showing of compelling factors (which may include economic factors).4* As 
with variances, the granting of an exemption may not result in an unrea- 
sonable risk to health.*5 Exemptions differ from variances, however, in that 
the time periods within which the exempted system must comply are 
specified in the statute.4° A public water system which has been granted a 
variance or an exemption is required to so notify its customers.47 EPA must 
periodically review state-granted variances and exemptions** and intervene 
if a state has abused its discretion.*® 


2. Protection of Underground Sources of Drinking Water 
a. Underground injection control program 


Sections 1421 to 1425 of the SDWA of 1974 contain an important 
strategy for protecting underground sources of drinking water: the Under- 
ground Injection Control (UIC) program.*° This program regulates “the 





40. 42 U.S.C. § 300g-4(a)(1)(A) (1982) (amended 1986). Variance regulations have been 
published for triholomethanes, fluoride, and synthetic organic compounds. 40 C.F.R. 
§§ 142.60-142.62 (1988). See generally Rodgers, supra note 2, at § 4.20B. 

42 U.S.C. § 300g-4(a)(1)(A) (1982) (amended 1986). 

Id. § 300g-4(a)(1)(B). Such variances may be granted where the use of specified 

treatment technique is not necessary to protect the health of persons because of the 

nature of the raw water source. 

Id. § 300g-4(a)(3). 

Id. § 300g-5(a). 

Id. § 300g-5(a)(3). 

Id. § 300g-5(b)(2) (amended 1986). 

Id. § 300g-3(c)(2) (amended 1986). 

Id. § 300g-4(a)(1)(F) (variances); id. § 300g-5(d)(1) (exemptions). EPA’s implement- 

ing regulations are found in 40 C.F.R. §§ 142.20-142.24 (1988). 

42 U.S.C. § 300g-4(a)(1)(G) (1982) (variances); id. § 300g-5(d)(2) (exemptions). 

Id. §§ 300h to 300h-4 (1982) (amended 1986). EPA’s regulations are at 40 C.F.R. pts. 

144-147 (1988), amended by 53 Fed. Reg. 28,118 (1988) (to be codified in part at 40 

C.F.R. pt. 148); 53 Fed. Reg. 30,908 (1988); 53 Fed. Reg. 37,396 (1988); 53 Fed. Reg. 

43,084 (1988); 53 Fed. Reg. 43,096 (1988); 54 Fed. Reg. 8734 (1989). For a more 

complete discussion of the early UIC program and its shortcomings, see Dycus, 

Development of a National Groundwater Protection Policy, 11 B.C. Envtl. Aff. L. Rev. 

211, 249-51 (1984); Tripp & Jaffe, Preventing Groundwater Pollution: Towards a 

Coordinated Strategy to Protect Critical Recharge Zones, 3 Harv. Envtl. L. Rev. 1, 15-16 

(1979). The underground injection of hazardous waste is also regulated under the 

Resource Conservation and Recovery Act (RCRA). See 42 U.S.C. §§ 6924(f), 6979a 
- (1982 & Supp. III 1985); 40 C.F.R. §§ 264.1(d), 265.430 (1988). 
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subsurface emplacement of fluids by well injection.”5! Underground injec- 
tion is prohibited if it: 


[M]ay result in the presence in underground water which 
supplies or can reasonably be expected to supply any public 
water system of any contaminant, and if the presence of such 
contaminant may result in such system’s not complying with 
any [NPDWR] or may otherwise adversely affect the health of 
persons.>2 


In short, regulated entities may not exceed MCL’s in underground sources 
of drinking water. 


As with NPDWR’s, the UIC program is administered by EPA and 
enforced by the states. A state is granted primary responsibility if it applies 
to EPA and makes a satisfactory showing that it meets the statutory 
criteria®? EPA administers the program in those states without approved 
programs.** Enforcement is accomplished by rule or by the issuance of 
underground-injection permits.55 EPA may intervene in a state with pri- 
mary enforcement responsibility if the state fails to respond appropriately to 
a violation of its UIC program.** In those instances, EPA may commence a 
civil action>’ after a lengthy process of public notice and the preparation of 
a report by the state. In states where EPA has primary enforcement 


authority, the agency may commence a civil action immediately.5* A civil 
action could result in either a civil penalty or a fine.> 


b. Sole source aquifer program 


The second groundwater protection strategy, the so-called Gonzalez 
Amendment, authorizes EPA, on its own initiative or on petition of a state, 





51. 42 U.S.C. § 300h(d)(1) (1982). 
52. Id. § 300h(d)(2). 
53. Id. § 300h-1(b)(1)(A). The state is required to show that it: 

(i) [H]as adopted after reasonable notice and public hearings, and will 
implement, an underground injection control program which meets the 
requirements of regulations in effect under section 300h of this title; and 

(ii) will keep such records and make such reports with respect to its 
activities under its underground injection control program as the Adminis- 
trator may require by regulation. 

Governing regulations are contained in 40 C.F.R. pt. 145 (1988), amended by 53 Fed. 
Reg. 37,396 (1988). 

42 U.S.C. § 300h-1(c) (1982) (amended 1986). Currently, 32 of 57 eligible jurisdictions 
have UIC programs which have been approved in whole or in part. 40 C.F.R. pt. 147 
(1988). EPA’s approval of Nebraska’s UIC program was sustained in Western Neb. 
Resources Council v. EPA, 793 F.2d 194 (8th Cir. 1986). 

42 U.S.C. § 300h(b)(1) (1982). 

Id. § 300h-2(a)(1) (amended 1986). 

Id. 


Id. § 300h-2(a)(2) (amended 1986). 
Id. § 300h-2(b) (amended 1986). 
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to designate and protect an aquifer which is the “sole or principal drinking 
water source for the area and which, if contaminated, would create a 
significant hazard to public health.”©° Section 1424 was added to the statute 
to prevent development of a large housing project overlying the Edwards 
Aquifer near San Antonio.) As of June 1, 1989, forty-eight aquifers had 
received “sole source” designation.S? Only regulations relating to the 
Edwards Aquifer, however, have been published in final form.®* The statute 
provides that no new underground injection well may be operated in an area 
designated a sole source aquifer (SSA) without a permit from EPA.“ 
Violators are subject to judicial sanctions and civil penalties. The provi- 
sion of the program with the most far-reaching implications authorizes EPA 
to place restrictions on a project in the recharge zone of a designated SSA 
which project receives Federal financial assistance through a “grant, con- 
tract, loan guarantee, or otherwise.”° 


3. Selected General Provisions 
a. Public notice requirements 


The operator of a public water system is required to give notice to its 
customers of any failure to comply with NPDWR’s or to perform required 
monitoring.©” Also mandated is notice of the existence of a variance or 
exemption or of failure to comply with a schedule prescribed pursuant to a 
variance or exemption.®* Willful failure to give notice could result in a civil 





60. Id. $300h-3(a)(1). The term sole source aquifer will be used throughout this article to 
refer to an aquifer which meets the statutory “sole or principal drinking water source” 
definition. Detailed guidance is contained in Office of Ground-Water Protection, EPA, 
Sole Source Aquifer Designation Petitioner Guidance (1987). See 52 Fed. Reg. 6873 
(1987). See generally Montgomery County v. EPA, 662 F.2d 1040 (4th Cir. 1981) 
(upholding an EPA aquifer designation); cf. Western Neb. Resources Council v. EPA, 
793 F.2d 194 (8th Cir. 1986) (upholding exemption of aquifer from state UIC 
program). 

The efforts that led to the designation of the Edwards Aquifer are recounted in 
Weaver, Allen & Sever, Protection Provided the Edwards Underground Reservoir by the 
Safe Drinking Water Act, in Drinking Water Quality Enhancement Through Source 
Protection 163 (R. Pojasek ed. 1977). See also Hemphill, Section 1424(e) of the Safe 
Drinking Water Act: An Effective Measure Against Groundwater Pollution? 6 Envtl. L. 
Rep. (Envtl. L. Inst.) 50,121 (1976); Wheatley & Castanada, Protection of Underground 
Drinking Water Supplies—The Gonzalez Amendment to the Safe Drinking Water Act, 8 St. 
Mary’s L.J. 40 (1976). 

J. Arbuckle, M. Bosco, D. Case, E. Laws, J. Martin, M. Miller, R. Randle, R. Stoll, T. 
Sullivan, T. Vanderver & P. Wilson, Environmental Law Handbook 436-39 (10th ed. 
1989). The 48th SSA, the Head of the Neponset Aquifer (Massachusetts) was 
designated on Dec. 12, 1988. 53 Fed. Reg. 49,920 (1988). 

40 C.F.R. $§ 149.100-149.111 (1988). 

42 U.S.C. § 300h-3(b) (1982). 

Id. $ 300h-3(c). 

Id. § 300h-3(e). This provision will be further discussed infra text accompanying notes 
335-56. 

42 U.S.C. $ 300g-3(c)(1) (1982). EPA regulations are found at 40 C.F.R. § 141.32 
(1988), amended by 54 Fed. Reg. 15,185 (1988). 

42 U.S.C. § 300g-3(c)(2) (1982). 
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penalty.©° Additionally, EPA must give public notice of a violation of an 
NPDWR when the system continued in violation thirty days after EPA had 
notified the state.” 


b. Emergency powers 


Section 1431 empowers EPA to take immediate action when it 
receives information “that a contaminant which is present in or is likely to 
enter a public water system may present an imminent and substantial 
endangerment to the health of persons and that state and local authorities 
have not acted to protect the health of persons.”7! EPA may issue 
administrative orders or, for willful violations, commence civil action.72 


c. Grants for state programs 


The SDWA as enacted in 1974 authorized two grants programs, 
administered by EPA, for states to carry out public water system supervi- 
sion programs’? and underground water source protection programs.” 


d. Monitoring, records, and inspections 


EPA can require a broad category of persons to perform monitoring 
of their facilities and to provide such information and reports as EPA 
considers necessary.’> EPA is also authorized to enter an establishment or 
facility to ensure compliance with the SDWA.” Failure to cooperate with 
EPA can result in a monetary penalty.”” Trade secrets and secret processes 
are generally protected from public disclosure.”® 


e. Federal agency compliance 


Federal facilities which own or operate a public water system or 
conduct underground injection activities are subject to all Federal, state, 





69. Id. § 300g-3(c) (amended 1986). 

70. Id. § 300g-3(a)(1)(B) (amended 1986). 

71. Id. § 300i(a) (amended 1986) (emphasis added). See United States v. Midway Heights 
County Water Dist., 695 F. Supp. 1072 (E.D. Cal. 1988). 

72. 42U.S.C. § 300d(a) (1982) (amended 1986). Courts have been consistent in holding 
that they have broad equitable powers in enforcing the emergency provisions of the 
SDWA. See, e.g., United States v. Price, 699 F.2d 204 (3d Cir. 1982), aff'g 523 F. Supp. 
1055 (D.N.J. 1981). 

42 U.S.C. § 300j-2(a) (1982) (amended 1986). EPA’s implementing regulations are 
found in 40 C.F.R. §§ 35.400-35.410 (1988), amended by 53 Fed. Reg. 37,396 (1988) 
(to be codified in part at 40 C.F.R. § 35,415). 

42 U.S.C. § 300j-2(b) (1982) (amended 1986); 40 C.F.R. §§ 35.450-35.460 (1988), 
amended by 53 Fed. Reg. 37,396 (1988) (to be codified in part at 40 C.F.R. § 35.465). 
42 U.S.C. § 300j-4(a) (1982) (amended 1986). The following are subject to this 
provision: suppliers of water who are or may be subject to an NPDWR or a UIC 
program; holders of EPA-issued permits for operation of underground injection wells 
in designated SSA’s; persons who have been issued orders under 42 U.S.C. § 300j (to 
make available water-treatment chemicals); and grantees. EPA regulations are found 
at 40 C.F.R. §§ 141.21-141.30, 141.40-141.42 (1988) (monitoring); 40 C.F.R. § 141.31 
(1988) (reporting). 

42 U.S.C. § 300j-4(b) (1982). 

Id. § 300j-4(c) (amended 1986). 

Id. § 300j-4(d). 
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and local drinking water and UIC requirements and administrative and 
judicial processes.” A presidential waiver is available under limited 
circumstances.®° 


f. Judicial review 


Any action of EPA under the SDWA#! and decisions of states (or of 
EPA) to grant or deny a request for a variance or exemption®? are subject 
to judicial review in Federal court. 


g. Citizen’s suit 

The SDWA provides authority for “any person” to commence a civil 
action against any party (including the United States) alleged to be in 
violation of a requirement prescribed by the SDWA.®? EPA is also subject 
to suit for alleged failure to perform a nondiscretionary duty under the 
SDWA.* Prospective plaintiffs must give sixty-day notice to EPA, the state, 
and the alleged violator before commencing a civil action.®5 


h. “Whistleblower” protection 


Among the many general provisions of the SDWA is a fairly 
comprehensive prohibition against discharging or otherwise discriminating 
against an employee of a public water system who either commences a suit 
for enforcement of an NPDWR or UIC program, testifies in such a 
proceeding, or otherwise assists such a proceeding.®® 


B. The 1986 Amendments 
1. General Discussion 


The Safe Drinking Water Act was extensively amended in 198687 “in 
an atmosphere of growing concern over contamination of public drinking 
water supplies and a lack of adequate Federal standards.”®* In announcing 





79. Id. § 300j-6(a) (amended 1986). The Federal facility compliance provision is the 
principal subject of section IV of this article. 

80. Id. § 300j-6(b). 

81. Id. $ 300j-7(a) (amended 1986). See generally South Carolina Dep’t of Health and 
Envtl. Control v. EPA, 22 Env’t. Rep. Cas. (BNA) 1427 (D.S.C. 1984) (district court 
lacks jurisdiction to review NPDWR). 

42 US.C. § 300j-7(b) (1982). 

Id. § 300j-8(a)(1). For a concise summary of the case law generated by this provision, 
see S. Davison & B. Cohen, Environmental Rights and Remedies § 5:30 n.46 (Supp. 
1985). Section 1449 as it relates to Federal facilities will receive further treatment infra 
text accompanying notes 304-28. 

42 U.S.C. § 300j-8(a)(2) (1982). 

Id. § 300j-8(b). Implementing regulations are at 54 Fed. Reg. 20,770 (1989) (to be 
codified at 40 C.F.R. §§ 135.10-135.13). 

42 U.S.C. § 300j-9(i) (1982) (amended 1984). 

Pub. L. No. 99-339, 100 Stat. 642 (1986) (codified as amended at 42 U.S.C.A. $§ 300f 
to 300j-11 (West 1982 & Supp. 1989). 

W. Kelly, The Safe Drinking Water Act Amendments of 1986 1 (1986). The Kelly 
report recounts in summary form the tortured history of the amendments and the 
rather dramatic fashion in which they came to life. Jd. at 1-4. 
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the President’s signing the amendments into law on June 19, 1986, Mr. Lee 
Thomas, EPA Administrator, stated: “This law greatly increases EPA’s 
responsibilities for protecting the nation’s drinking water. We intend to 
faithfully carry out its provisions to assure the continued safeguarding of 
this precious resource.”®® The amendments contain three significant 
changes: A substantial increase in the number of drinking water standards 
and compliance requirements; enhancement of EPA’s enforcement author- 
ity; and two important groundwater protection programs (the SSA demon- 
stration program and the wellhead protection program).°° 


2. Public Water Systems 
a. National primary drinking water regulations 


The 1986 amendments changed the scheme by which drinking water 
contaminants would be regulated. All interim NPDWR’s promulgated 
before June 19, 1986, were upgraded to primary regulations.2! RMCL’s 
published before that date were to be treated as MCL Goals (MCLG’s).°? 
In the future, whenever EPA proposes or publishes an NPDWR, the agency 
is required simultaneously to propose or publish an MCL and MCLG. 
Each NPDWR that establishes an MCL is to list the “technology, treatment 
techniques, and other means” which are considered feasible for purposes of 
meeting the MCL. EPA may not, however, require a particular technology, 
treatment technique, or other means for achieving the prescribed MCL. A 
treatment technique in lieu of an MCL may be required if it is not 
technologically feasible or economical to fix an MCL.°> As with the former 
RMCL/’s, MCLG’s are to be set at a level “at which no known or anticipated 
adverse effects on the health of persons occur and which allows an adequate 
margin of safety,” with the MCL to be established as close to the MCLG “as 
is feasible.”°® The term feasible has been redefined, however, as “with the 
use of the best technology, treatment technique and other means which the 
Administrator finds, after examination for efficacy under field conditions and 
not solely under laboratory conditions, are available (taking cost into 
consideration).”®” The statute thus creates a “best available technology” 
(BAT) standard for drinking water. 





89. Office of Pub. Affairs, EPA, Environmental News, Jun. 20, 1986, at 1. 

90. For an excellent summary of the 1986 amendments, see Gray, supra note 3. 

91. 42 US.C.A. § 300g-1(a)(1) (West 1982 & Supp. 1989). 

92. Id. § 300g-1(a)(2). 

93. Id. §300g-1(a)(3). This provision does not apply to RMCL’s published before June 19, 
1986. Id. § 300g-1(a)(4). 

94. Id. § 300g-1(b)(6). 

95. Id. $300g-1(b)(7)(A). EPA can grant a variance from this requirement. See supra note 
39 and accompanying text. 

96. 42 U.S.C.A. § 300g-1(b)(4) (West Supp. 1989). 

97. Id. § 300g-1(b)(5). Granular activated carbon (GAC) is now recognized by statute as 
a technology available for the control of synthetic organic chemicals (SOC’s). Jd. For 
a more complete discussion of this new BAT standard, see Gray, supra note 3, at nn. 
35-42 and accompanying text. 
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The amendments mandate that EPA regulate eighty-three listed 
contaminants through publication of MCLG’s and NPDWR’s.*® A statutory 
timetable has been established.°® EPA completed the first phase by 
publishing final NPDWR’s and MCL’s for eight volatile organic chemicals 
(VOC's), most of which are probable human carcinogens.! These regu- 
lations, which became effective December 31, 1988, also apply to a new 
category of water supplier: Nontransient, noncommunity systems.'°! The 
amendments also authorize EPA to substitute up to seven contaminants on 
the list of eighty-three contaminants if regulating the substitutes is deemed 
more protective of public health.!°2 


By January 1, 1988, and at three-year intervals thereafter, EPA was 
to publish a list of additional contaminants “which are known or anticipated 
to occur in public water systems and which may require regulation under 
this Act.”!03 Proposed and final NPDWR’s and MCL’s are to be published 
within two years!™ and three years! of listing, respectively. 


The 1986 amendments also imposed other regulatory requirements 
on EPA. The agency, by December 19, 1987, was to propose and promul- 
gate NPDWR’s under which filtration is required as a treatment technique 
for all public water systems supplied by surface water sources.!°* EPA was 





98. 42U.S.C.A. § 300g-1(b)(1) (West 1982 & Supp. 1989). These contaminants are listed 
in two EPA Advance Notices of Proposed Rulemaking: 48 Fed. Reg. 45,502 (1983); 47 
Fed. Reg. 9352 (1982). Of these, 62 were unregulated as of June 19, 1986. They 
included 14 volatile organic chemicals (VOC's) (including benzene); 29 SOC’s 
(including PCB's); 13 inorganic chemicals; four microbial contaminants; and two 
radionuclides (including radon). 

42 US.C.A. § 300g-1(b)(1) (West 1982 & Supp. 1989). Regulations for at least nine 
contaminants were to be published by June 19, 1987; for at least 40 by June 19, 1988; 
and for the remainder by June 19, 1989. 

40 CF.R. § 141.61 (1988). The VOC's regulated are: trichloroethylene; carbon 
tetrachloride; viny! chloride; 1,2-dichloroethane; benzene; para-dichlorobenzene; 1,1- 
dichloroethylene; and 1,1-trichloroethane. EPA’s rules promulgating RMCL’s (now 
MCLG’s) for these VOC's have been upheld. Natural Resources Defense Council, Inc. 
v. EPA, 824 F.2d 1211 (D.C. Cir. 1987). 

40 C.F.R. § 141.61 (1988). A nontransient, noncommunity supplier regularly serves at 
least 25 of the same persons for over six months per year, such as rural schools and 
factories with their own water supplies. 40 C.F.R. § 141.2 (1988). 

42 US.CA. § 300g-1(b)(2) (West 1982 & Supp. 1989). EPA announced the 
substitution of seven contaminants on the original list. 53 Fed. Reg. 1892 (1988). 

42 U.S.C.A. § 300g-1(b)(3)(A) (West 1982 & Supp. 1989). In establishing the list, 
EPA is to give priority to hazardous substances as defined in § 101(14) of the 
Comprehensive Environmental Response and Compensation Act of 1980 (CERCLA), 
42 US.C.A. § 9601(14) (West Supp. 1989), and substances registered under the 
Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §§ 136-136y (1982 & 
Supp. III 1985). On January 22, 1988, EPA published its first list of 53 contaminants 
which are possible candidates for regulation. 53 Fed. Reg. 1892 (1988). 

42 U.S.C.A. § 300g-1(b)(3)(C) (West Supp. 1989). 

Id. § 300g-1(b)(3)(D). 

Id. § 300g-1(b)(7)(C). States are required to adopt conforming regulations and to 
survey the filtration needs of surface water sources. EPA’s proposed filtration rule is 
at 52 Fed. Reg. 42,178 (1987). 
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also required to propose and promulgate, by June 19, 1989, regulations 
requiring disinfection as a treatment technique for all public water systems. 
The regulations are to provide for variances and for making technical 
assistance available to small systems in complying with the regulations.!°7 A 
periodic review of regulations at least every three years to consider changes 
in technology and treatment techniques is also mandated.!°* 


b. Enforcement of regulations 


The amendments greatly enhance EPA’s ability to enforce the 
NPDWR’s. The most significant change gives EPA the authority to issue 
administrative orders, after appropriate due process, and to assess admin- 
istrative penalties to require compliance with any “regulation, schedule, or 
other requirement.” Civil penalties have been substantially increased to a 
maximum of $25,000 per day of violation.!!° Civil penalties under an 
administrative order not in excess of $5,000 may be assessed only after 
notice and opportunity for a hearing in accordance with the Administrative 
Procedures Act (APA).!11 The amendments also eliminate the requirement 
that a violation be willful before a civil penalty can be assessed.!!2 In 
addition, the process has been simplified where EPA takes enforcement 
action when a state with primary enforcement responsibility fails to take 
appropriate action.!!3 The statutory language which triggers EPA’s duty to 
act in the event of a state’s inaction was changed by the amendments from 
“may” to “shall.”!!4 Whether this places a nondiscretionary duty on EPA 


for purposes of the citizen’s suit provision of the SDWA is an issue likely 
to be addressed in future litigation.!1° 


c. Variances and exemptions 


The amendments made minor changes in the procedures for grant- 
ing variances and exemptions. A variance can now be issued only after the 
public water system has applied the best available technology.!!7 Special 
considerations are to be given to smaller systems unable to fund the cost of 
compliance. The BAT required before a variance can be granted is, on its 
face, different from the BAT used in establishing MCL’s in that no field 
testing is required for the former.!!® This should present EPA with an 





107. 42U.S.C.A. $300g-1(b)(8) (West Supp. 1989). EPA’s proposed rule is at 52 Fed. Reg. 
42,178 (1987). 
42 U.S.C.A. § 300g-1(b)(9) (West. Supp. 1989). 
109. Id. $ 300g-3(g). 
42 U.S.C.A. $§ 300g-3(b), 300g-3(g)(3)(A) (West 1982 & Supp. 1989). 
Id. § 300g-3(g)(3)(C). 
Id. § 300g-3(b). 
Id. § 300g-3(a)(1)(B). 
Id. 


See supra note 84 and accompanying text. 

The full implications of this change are beyond the scope of this article. For a closer 
analysis of the issue, see Gray, supra note 3, at nn.59-67 and accompanying text. 

42 U.S.C.A. § 300g-4(a)(1)(A) (West 1982 & Supp. 1989). See also supra note 40 and 
accompanying text. 

See supra note 97 and accompanying text. 


61 





1989 Safe Drinking Water Act Compliance 


interesting regulatory challenge.!!® Further, the periods for which exemp- 
tions may be available have been shortened.!2° 


d. New drinking water provisions 


Section 1432 of the SDWA—which was added by the 1986 amend- 
ments—makes a person who tampers, or who attempts or threatens to 
tamper, with a public water system subject to civil and criminal penalties.!24 
Another new provision—section 1417—which has even more far-reaching 
implications, mandates the use of lead-free pipe, solder, and flux in the 
installation or repair of any public water system, or any plumbing in a 
residential or non-residential facility providing water for human consump- 
tion which is connected to a public water system after June 19, 1986.!22 
Public notice is required where there is lead content in the construction 
materials of a public water system or where the water is sufficiently 
corrosive to cause leaching of lead.!23 These requirements took effect on 
June 19, 1988,!% and a state that fails to enforce the ban will have withheld 
five percent of its grant money for public water system supervision 
programs.!25 


3. Protection of Underground Sources of Drinking Water 
a. Legislative history 


Efforts to amend the SDWA’s groundwater protection provisions 
were the most controversial. A 1984 report by the Office of Technology 
Assessment revealed that more than 200 contaminants, only 22 of which 
were then regulated, had been found in groundwater.!2° Despite these 
concerns, it was felt that Federal regulation of groundwater would impinge 
on an area traditionally regulated exclusively by the states.!2” Congressman 





For additional discussion of this issue, see Gray, supra note 3, at nn.4451 and 
accompanying text. 

42 U.S.C.A. § 300g-5(b) (West 1982 & Supp. 1989). Those systems with exemptions 
for contaminants listed as of June 19, 1986, had until June 19, 1987 to comply. For all 
regulations promulgated after June 19, 1986, exemptions therefrom can only extend 
for one year after promulgation. A three-year extension is available if strict statutory 
standards are met. Finally, small systems which need financial assistance for necessary 
improvements can receive an additional two-year extension. Id. § 300g-5(b)(2)(C). 
42 US.C.A. § 300i-1 (West Supp. 1989). 

Id. § 300g-6(a)(1). The ban does not apply to the repair of cast iron pipes. “Lead free” 
is defined as solders and fluxes containing not more than 0.2 percent lead, and pipes 
and pipe fittings containing not more than 8.0-percent lead. Id. § 300g-6(d). 

Id. § 300g-6(a)(2). Final regulations specifying the manner and form of the public 
notification are at 40 C.F.R. § 141.34 (1988). 

42 U.S.C.A. § 300g-6(b) (West Supp. 1989). 

Id. § 300g-6(c). See also supra note 73 and accompanying text. 

Kelly, supra note 88, at 2. 

Congressional Research Service, The Library of Congress, Wellhead Protection: The 
New Federal Role in Groundwater Protection 1 (1986). 
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Waxman’s bill in 1985 to amend the SDWA contained a comprehensive 
groundwater protection provision;!?* the Senate version did not.!2° 


The Reagan Administration strongly opposed the groundwater 
provisions of the House bill, citing traditional state and local government 
primacy over groundwater regulation.1>° EPA objected to the groundwater 
provisions on other grounds as well: Sufficient statutory authority already 
existed to protect groundwater from contamination; state groundwater 
protection programs were working well with only limited Federal involve- 
ment; Federal consistency provisions could result in excessive and unwar- 
ranted state intrusion into Federal policies and activities; and there had 
been insufficient opportunity for public discussion of the proposals.!3! As a 
result, a compromise was reached containing groundwater protection 
provisions much narrower in scope than those of the House bill and 
providing “infinitely more flexibility for the States to design and establish 
their own programs.”!32 As will be discussed below, not all of the Admin- 
istration’s concerns were adequately addressed. 


b. Underground injection control program 


As with the NPDWR’s, the enforcement authority of EPA has been 
substantially enhanced. The new UIC enforcement provisions vary some- 
what from those for enforcement of NPDWR’s, however. EPA can now 
issue administrative orders which require compliance with a UIC regulation 
or requirement, assess a civil penalty, or both. The civil penalty can be as 
much as $10,000 per day, depending on the type of injection, to a maximum 
of $125,000.133 An opportunity for a hearing is required prior to the 
issuance of an order.!*4* Administrative orders can be appealed to the 
United States District Court.!°> The civil penalty which a court can assess 
has been increased to $25,000 for each day of violation, and criminal 
penalties may now be imposed for willful violations.°° Similarly, EPA’s 
responsibility to enforce is no longer discretionary.1>” 





128. H.R. 1650, 99th Cong,, 1st Sess. § 203, 131 Cong. Rec. H4293-94 (daily ed. Jun. 17, 
1985) [hereinafter H.R. 1650]. 
S. 124, 99th Cong., 2st Sess., 131 Cong. Rec. S6391-97 (daily ed. May 16, 1985). 
Letter from Attorney General Meese to Congressman Dingell (Mar. 14, 1986), 
reprinted in 132 Cong. Rec. H2639-40 (daily ed. May 13, 1986). 
Letter from EPA Administrator Thomas to Senator Stafford (Mar. 20, 1986), reprinted 
in 132 Cong. Rec. H2638-39 (daily ed. May 13, 1986). For a detailed examination of 
EPA’s policy toward the regulation of groundwater prior to the 1986 amendments, see 
EPA, Groundwater Protection Strategy (1984). 
132 Cong. Rec. S6290 (daily ed. May 21, 1986) (statement of Sen. Durenberger). 
42 US.C.A. § 300h-2(c)(1,2) (West Supp. 1989). 
Id. § 300h-2(c)(3). The form for the hearing is not prescribed, but it need not comply 
with the APA. Cf. supra note 111 and accompanying text. 
42 US.C.A. § 300h-2(c)(6) (West Supp. 1989). 
Id. § 300h-2(b). 
42 US.C.A. § 300h-2(a) (West 1982 & Supp. 1989). See also supra notes 113-16 and 
accompanying text. 
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Another new provision requires EPA to modify its existing regula- 
tions to improve the monitoring of Class I injection wells.!** 


c. Sole source aquifer demonstration program 


Section 1427 of the SDWA, added by the 1986 amendments, 
established the Sole Source Aquifer Demonstration Program for the 
protection of critical aquifer protection areas (CAPA’s) within designated 
SSA’s.139 A CAPA is defined as either: (1) An area for which an application 
or designation as an SSA had been approved prior to June 19, 1986 (or 
which was approved by June 19, 1988), and which satisfies the criteria for 
identifying CAPA’s; or (2) all or part of an area within an aquifer which had 
been designated an SSA prior to June 19, 1986, and for which an approved 
areawide groundwater quality protection plan under section 208 of the 
Federal Water Pollution Control Act (FWPCA)#*° had existed prior to that 
date.!*1 Eligible applicants!*? can apply to have an area designated a CAPA 
in accordance with criteria established by EPA by rule.!43 


Applications must meet certain statutory requirements,!44 the most 





42 U.S.C.A. § 300h-5 (West Supp. 1989). Class I injection wells are defined as: 
(1) [Wells used by generators of hazardous waste or owners or operators of 
hazardous waste management facilities to inject hazardous waste beneath the 
lowermost formation containing, within one-quarter mile of the well bore, an 
underground source of drinking water; or (2) other industrial and municipal 
disposal wells which inject fluids beneath the lowermost formation containing, 
within one-quarter mile of the well bore, an underground source of drinking 
water. 
40 C.F.R. $ 146.5(a) (1988). For regulations pertaining to Class I wells, see id. §§ 
146.11146.15, amended by 53 Fed. Reg. 28,118 (1988) (to be codified in part at 40 
C.F.R. §§ 146.61-146.73). 
42 U.S.C.A. § 300h-6(a) (West Supp. 1989). The process for designating an aquifer an . 
SSA is discussed supra notes 60-66 and accompanying text. 
33 U.S.C. $§ 1288 (1982). 
42 U.S.C. § 300h-6(b) (West Supp. 1989). 
Eligible applicants include state, municipal, and local governments (including political 
subdivisions thereof), and any planning entity with jurisdiction over an area for which 
CAPA designation is sought. Id. § 300h-6(c). 
Id. EPA’s regulations on CAPA identification criteria are codified at 40 C.F.R. $§ 
149.1-149.3 (1988), amended by 54 Fed. Reg. 6836 (1989). A CAPA is defined as a 
major recharge area of an SSA (or segment thereof) for which, at a minimum: 
(a) The SSA is particularly vulnerable to contamination due to the 
hydrogeologic characteristics of the unsaturated or saturated zone within the 
CAPA; 


(b) Contamination of the SSA is reasonably likely to occur, unless a 
program to reduce or prevent such contamination is implemented; and (c) in 
the absence of such program, reasonably foreseeable contamination would 
result in significant cost. 

Id. 


42 U.S.C.A. § 300h-6(e) (West Supp. 1989). An application must contain: Proposed 
CAPA boundaries; a designated planning entity to develop the comprehensive 
management plan; public participation procedures; procedures for assisting munici- 
palities and other public agencies to implement the plan; a hydrogeologic assessment 
of surface and ground water resources within the CAPA; a comprehensive manage- 
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critical of which is the submission of a comprehensive management plan 
(CMP). The objective of the CMP is to “maintain the quality of the 
groundwater in the [CAPA] in a manner reasonably expected to protect 
human health, the environment and ground water resources.”!45 The 
statute requires that a CMP contain at least the following elements: 


(1) A map detailing the CAPA boundary; 


(2) an identification of existing and potential point and 
nonpoint sources of groundwater degradation; 


(3) an assessment of land-use impacts on groundwater 
quality; 
(4) specific actions and management practices to be im- 


plemented in‘the CAPA to prevent adverse impacts on ground- 
water quality; and 


(5) identification of authority adequate to implement the 
plan, estimates of program costs, and sources of state matching 
funds.146 


A number of optional elements may also be included.!*”7 A plan approved 
before June 19, 1986—under section 208 of the FWPCA—to protect a 
designated sole source aquifer can be substituted for a CMP.!*® Maximum 
participation by Federal, state, and local agencies and by the public in the 


development of a CMP is stressed.!49 


EPA must act upon a CAPA application within 120 days and base its 
determination of whether to approve the application on compliance with 





ment plan for the proposed CAPA; ont the measures and schedule proposed for 
implementing the plan. 

Id. § 300h-6(f). 

Id. § 300h-6(£)(1). 

Id. $ 300h-6(f)(2). These optional elements are: 

(a) An assessment of water quality in the CAPA and the natural recharge 
capabilities of the CAPA watershed; 

(b) requirements to maintain or improve existing underground drinking water 

uality; 
. rat limits on activities and projects receiving federal, state, or local government 
financial assistance which may degrade groundwater quality or adversely affect the 
CAPA watershed; 

(d) a comprehensive statement of land-use management, including emergency 
planning, in order to maintain or improve the quality of underground sources of 
drinking water; 

(e) actions designed to avoid adverse impacts on water quality, recharge 
capability, or both; 

(f) consideration of various innovative growth management techniques (like 
clustering and transfer of development rights) to achieve statutory objectives, 
and/or a state institution to facilitate funding a development transfer credit system; 

(g) a state and local implementation plan; and 

(h) appropriate pollution abatement measures. 

148. Id. § 300h-6(g). 
149. Id. § 300h-6(h). 
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EPA’s CAPA identification criteria and with the statutory objectives for 
CMP’s.!5° Disapproved applications can be modified and resubmitted.!5! 


Once EPA has approved an application, it may enter into a cooper- 
ative agreement with the applicant to establish a demonstration program.!52 
Under a cooperative agreement, EPA can provide the applicant a matching 
grant of up to fifty percent of the cost of implementing a CMP—except for 
plans approved under section 208 of the FWPCA.153 Grant money may not 
be used to fund activities under other environmental statutes.154 


By December 31, 1989, each state must report to EPA the impact its 
program has had on groundwater quality and the measures found to be 
effective in protecting groundwater. EPA, in turn, will submit a summary of 
the state reports to Congress by September 30, 1990.155 


d. Wellhead protection program 


The second new strategy created by the 1986 amendments for the 
protection of underground sources of drinking water is the wellhead 
protection (WHP) program.15° Like the SSA demonstration program, this 
program is administered by the states within the framework of broad 
statutory requirements and EPA guidance. The purpose of the program is 
to protect wellhead areas from contaminants which may have an adverse 
effect on human health.!57 States with approved WHP programs are eligible 
for EPA grants for the development and implementation of their 
programs.}5& 


A “wellhead protection area” (WHPA) is defined as “the surface 
and subsurface area surrounding a water well or wellfield, supplying a 
public water system, through which contaminants are reasonably likely to 
move toward and reach such water well or wellfield.”15° Using technical 
guidance developed by EPA, states are to determine the extent of a WHPA 
necessary to provide protection from contaminants which may have any 
adverse effect on the health of persons.!© 





Id. § 300h-6(i). 

Id. 

Id. 

Id. § 300h-6(j). Grants for any one designated aquifer cannot exceed $4 million per 
fiscal year. Id. Ten million dollars were authorized for fiscal year (FY) 1987; $15 
million for FY 1988; and $17.5 million each for FY’s 1989-91. Id. § 300h6(n). 

Id. § 300h-6(k). 

Id. § 300h-6(1). 

SDWA § 1428, 42 U.S.C.A. § 300h-7 (West Supp. 1989). 

Id. § 300h-7(a). 

Id. § 300h-7(k). 

Id. § 300h-7(e). 

Id. EPA announced the availability of its technical guidance for delineating WHP areas 
on June 25, 1987. 52 Fed. Reg. 23,888 (1987). 





NAVAL LAW REVIEW XXXVIII 


To be eligible for Federal financial assistance, a state must have 


submitted a WHP program to EPA by June 19, 1989.1! At a minimum, the 
program must: 


(1) Specify the duties of state and local agencies and public 
water systems in developing and implementing the program; 


(2) determine the limits of each WHPA based on hydro- 
geologic and other information; 


(3) identify within each WHPA all potential anthropo- 
genic (human-caused) sources of contaminants which may have an 
adverse effect on the health of persons; 


(4) describe a program to protect the water supply within 
the WHPA from such contaminants which contains, as appropri- 
ate, technical assistance, financial assistance, implementation of 
control measures, education, training, and demonstration 
projects; 


(5) include contingency plans for the location and provi- 
sion of alternate drinking water supplies for each public water 
system in the event a well or wellfield is contaminated by such 
contaminants; and 


(6) include a requirement that consideration be given all 
potential sources of contaminants within the expected wellhead 
area of a new well which serves a public water system.!° 


The statute urges maximum public participation, including public notice 
and the opportunity for a public hearing, in developing the program.!® 


If EPA determines that all or part of a state program is inadequate 


to protect public water systems as required by the SDWA, the agency must 





161. 


42 U.S.C.A. § 300h-7(a) (West Supp. 1989). The following 27 jurisdictions submitted 
WHP plans by the statutory deadline. Arizona, Arkansas, Connecticut, Delaware, 
Florida, Illinois, Kansas, Kentucky, Louisiana, Maine, Massachusetts, Minnesota, 
Missouri, Nebraska, New Hampshire, New Jersey, New Mexico, New York, North 
Dakota, Ohio, Oklahoma, Puerto Rico, Rhode Island, South Carolina, Texas, Ver- 
mont, and West Virginia. 27 States Submit Plans to EPA, Meet Drinking Water Act 
Deadline, 1 Groundwater Pollution News (BNA) No. 25, at 1, 7 (Jul. 6, 1989). 

42 US.C.A. § 300h-7(a) (West Supp. 1989). Additional procedural and technical 
information for WHP program development and guidance on application procedures 
is found in Office of Ground-Water Protection, EPA, Guidance for Applicants for 
State Wellhead Protection Assistance Funds under the Safe Drinking Water Act 
[hereinafter WHP Application Guidance]. See 52 Fed. Reg. 23,888 (1987). States 
having more than 2,500 active wells using annular injection on January 1, 1986, are 
required to include in their WHP program a certification that the program protects 
against contaminants associated with the annular injection or surface disposal of brines 
associated with oil and gas production. 42 U.S.C.A. § 300h-7(i) (West Supp. 1989). 
“Annular injection” is defined as “the reinjection of brines associated with the 
production of oil or gas between the production and surface casings of a conventional 
oil or gas producing well.” Id. 

Id. § 300h-7(b). 
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disapprove all or part of the program.!** EPA is required to make this 
determination within nine months of the state’s submission and must 
provide to the state a written outline of the reasons for disapproval.’ An 
application not acted upon within nine months is deemed adequate.’ If 
EPA disapproves all or part of a state’s program, the state must submit its 
modified program within six months of receipt of the disapproval.!°7 


A state with an approved WHP program is eligible for Federal 
financial assistance in the form of grants from EPA to fund from 50 to 90 
percent of the costs incurred by the state in developing and implementing its 
program.!®8 A state is to make “every reasonable effort” to implement its 
WHP program within two years of submitting its program to EPA for 
approval.!©° As further incentive for states to submit WHP programs to 
EPA for approval in a timely manner, the statute provides that Federal 
funds will not be available for program development after June 19, 1989.17° 
The relatively small amount of funding authorized by Congress for WHP 
programs,!7! however, likely deterred many states that did not already have 
well-established groundwater protection programs. As with the SSA dem- 
onstration program, funds made available to a state may not be used to 
support activities authorized by other environmental statutes, or by other 
provisions of the SDWA, or to bring individual sources of contamination 
into compliance.172 


Section 1428 contains a limited waiver of sovereign immunity which 


requires Federal agencies to comply with the substantive and procedural 
requirements of an approved state WHP program.!73 The President can 
exempt a potential source of contamination from regulation by a state “in 
the paramount interest of the United States.”!74 The statute further 
provides that the government is not given any authority to allocate water or 
to modify existing water rights.!75 





Id. § 300h-7(c). 

Id. 

Id. 

Id. 

Id. § 300h-7(k). 

Id. § 300h-7(g). Each state is to make a biennial report to EPA describing its progress 
in implementing the program. EPA guidance on implementing WHP programs is 
found in Office of Ground-Water Protection, EPA, Wellhead Protection Programs: 
Tools for Local Governments. 

42 U.S.C.A. § 300h-7(d) (West Supp. 1989). Funds would still be available for program 
implementation, however. 

Twenty million dollars annually were authorized for FY’s 1987-88, and $35 million 
annually for FY’s 1989-91. Id. § 300h-7(k). 

Id. § 300h-7(f). 

Id. § 300h-7(h). See infra text accompanying notes 357-66. 

Id. 

Id. § 300h-7(j). 
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4. Other Significant Changes 
a. Public notice requirements 


The public notice requirements of SDWA section 1414(c) were 
amended to require EPA to publish new regulations by September 19, 
1987, concerning the types and frequencies of notice based on the fre- 
quency, duration, and relative risk to health of various violations.!7 
Additionally, the requirement that civil penalties could be imposed only for 
willful violations of the notice requirement was eliminated and the maxi- 
mum civil penalty increased to $25,000.!77 


EPA is no longer required to give public notice on assuming 
enforcement responsibility when a state fails to take appropriate action to 
resolve an alleged violation. This revision applies to the enforcement of both 
NPDWR’s!”8 and UIC regulations.1”° 


b. Emergency powers 


EPA’s authority under section 1431 to take emergency action in the 
event of imminent and substantial endangerment to health was expanded. 
The agency can now act to protect underground sources of drinking water, 
as well as public water systems, and require the persons responsible for the 
endangerment to provide an alternative water supply.1®° As with the 
amendments of the other SDWA enforcement provisions, a violator’s 


conduct need no longer be willful before civil action can be taken.!*! But, 
unlike other amendments, the maximum civil penalty was not increased. 


c. Monitoring requirements 


Section 1445 was amended to direct EPA to promulgate regulations 
requiring all public water systems to monitor listed unregulated contami- 
nants at least every five years.182 States with primary enforcement respon- 
sibility can add contaminants to the list, but may not delete a contaminant 
without EPA approval.!*3 Special provisions are made for systems supplying 
fewer than 150 service connections'!** and for systems which already 
conduct adequate monitoring.*5 





176. Id. § 300g-3(c). EPA’s final rule is codified at 40 C.F.R. § 141.32 (1988), amended by 
54 Fed. Reg. 15,185 (1989). 

177. 42 U.S.CA. § 300g-3(c) (West Supp. 1989). 

178. Id. § 300g-3(a)(1)(B). 

179. Id. § 300h-2(a)(1). 

180. Id. § 300i(a). 

181. Id. § 300i(b). 

182. Id. § 300j-4(b). On July 8, 1987, EPA published a final rule regarding the monitoring 
of 51 unregulated VOC's. Monitoring of 34 contaminants is required for all systems 
and of two other VOC’s by systems vulnerable to contamination by those contami- 
nants. States have the option of monitoring the other 15 VOC's. 40 C.F.R. § 141.40 
(1988). 

42 US.C.A. § 300j-4(a)(3) (West Supp. 1989). 
Id. § 300j-4(a)(7) (sampling in lieu of monitoring). 
Id. § 300j-4(a)(6). 
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The maximum civil penalty for failing to comply with a monitoring, 


reporting, or inspection requirement was increased from $5,000 to 
$25,000.186 


d. Indian tribes 


Another major amendment!*” authorizes EPA to make special 
provisions for the treatment of Indian tribes as states under the SDWA, 
including assumption of primary enforcement responsibility for both public 
water systems and UIC programs!** and eligibility for SDWA grants.1®° 


Ill. FEDERAL FACILITY COMPLIANCE WITH ENVIRONMEN- 
TAL LAWS 


A. Doctrines of Federal Supremacy and Sovereign Immunity 


Whether, and to what extent, a Federal facility is subject to regula- 
tion by state and local governments is governed by the constitutional 
doctrine of Federal supremacy.!®° Federal supremacy is exemplified by the 
plenary powers clause which gives Congress exclusive legislative authority 
over Federal enclaves purchased with the consent of a state.19! 


As Chief Justice Marshall wrote in M’Culloch v. Maryland: “(T]he 
constitution and the laws made in pursuance thereof are supreme; .. . they 


control the constitution and laws of the respective States, and cannot be 





186. Id. § 300j-4(c). 

187. Id. § 300j-11. 

188. Id. § 300j-11(a)(2); see also id. § 300h-1(e). EPA’s implementing regulations were 
published on September 26, 1988. 53 Fed. Reg. 37,396 (1988) (to be codified at 
scattered sections of 40 C.F.R.). 

189. 42 U.S.CA. § 300j-11(a)(3) (West Supp. 1989); see also id. §§ 300j-3(a)(2), (b)(2). 
EPA’s proposed rule for providing grants to Indian tribes is at 53 Fed. Reg. 37,396 
(1988) (to be codified at scattered sections of 40 C.F.R. pt. 35). 

190. U.S. Const. art. VI, cl. 2. 

Id. art. I, § 8, cl. 17: “(The Congress shall have power to] exercise exclusive Legislat[ive] 

.- Authority over all Places purchased by the Consent of the Legislature of the State 
in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, Dock- 
Yards, and other needful Buildings. . . .” For a more thorough treatment of the concept 
of exclusive legislative jurisdiction, see Altieri, Federal Enclaves: The Impact of 
Exclusive Legislative Jurisdiction Upon Civil Litigation, 72 Mil. L. Rev. 55 (1976); 
Engdahl, State and Federal Power Over Federal Property, Ariz. L. Rev. 283 (1976); Note, 
Federal Enclaves— Through the Looking Glass— Darkly, 15 Syracuse L. Rev. 754 (1964). 
Congress also has authority to regulate federal property, not und: « exclusive legislative 
jurisdiction, pursuant to the Property Clause. U.S. Const. art. IV, § 3, cl. 2 (“The 
Congress shall have Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United States ....”). See, 
e.g., Kleppe v. New Mexico, 426 U.S. 529 (1976) (public lands administered by the 
Department of the Interior); United States v. Seward, 687 F.2d 1270 (10th Cir. 1982), 
cert. denied, 459 U.S. 1048 (1983) (Department of Energy facility); United States v. 
Gliatta, 580 F.2d 156 (Sth Cir.), cert. denied, 439 U.S. 1048 (1978) (Postal Service 
property). For a detailed discussion of the Property Clause, see Gaetke, Refuting the 
“Classic” Property Clause Theory, 63 N.C.L. Rev. 617 (1985). 
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controlled by them.”!9? From this principle is deduced the corollary that 
“i]t is of the very essence of supremacy to remove all obstacles to its action 
within its own sphere, and so to modify every power vested in subordinate 
governments, as to exempt its own operations from their own influence.’’!93 
Thus, “the activities of the Federal Government are free from regulation by 
any state.”194 


The doctrine of sovereign immunity bars an otherwise meritorious 
lawsuit against the United States unless the government has consented to 
being sued.!*5 Where “Congress does not affirmatively declare its instru- 
mentalities or property subject to regulation . .. the federal function must 
be left free” of regulation.1%° Particular deference should be accorded the 
doctrine of sovereign immunity where “the rights and privileges of the 
Federal Government at stake not only find their origin in the Constitution, 
but are to be divested in favor of and subjected to regulation by a 
subordinate sovereign.”!97 A congressional waiver of sovereign immunity 
cannot be implied, but must be unequivocally expressed.1°* The govern- 
ment’s consent, when given, must be construed strictly and may not be 
modified by implication.!%° Similarly, states are barred by sovereign immu- 
nity from suing the Federal Government absent an express waiver.?°° 


B. Application to Environmental Statutes 


1. Development of the Hancock Standard 


The Clean Air Act (CAA)?°! was the archtype of modern Federal 
environmental laws. Congress created a scheme of cooperative federalism 
whereby states assume the primary responsibility to enforce standards 
prescribed by the Federal Government. The CAA contains a waiver of 
sovereign immunity which has broadened as the statute has evolved. An 





192. 17 US. (4 Wheat.) 316, 426 (1819). 

193. Hancock v. Train, 426 U.S. 167, 178 (1976) (quoting M’Culloch v. Maryland, 17 U.S. 
at 427). 

194. Mayo v. United States, 319 U.S. 441, 445 (1943) (footnote omitted). 

195. Black’s Law Dictionary 1252 (Sth ed. 1979). The general subject of the enforcement of 
Federal and state environmental laws has been the subject of much recent commentary. 
See, e.g., Breen, Federal Supremacy and Sovereign Immunity Waivers in Federal 
Environmental Law, 15 Envtl. L. Rep. (Envtl. L. Inst.) 10,326 (1985); Donnelly & Van 
Ness, The Warrier and the Druid—The DOD and Environmental Law, 33 Fed. B. News 
& J. 37 (1986); Kenison, Donovan & Mulligan, Enforcement of State Environmental 
Laws Against Federal Facilities, Nat’! Envtl. Enforcement J., Nov. 1986, at 3; Stever, 
Perspective on the Problem of Federal Facility Liability for Environmental Contamination, 
17 Envtl. L. Rep. (Envtl. L. Inst.) 10,114 (1987). 
Mayo, 319 U.S. at 447-48 (footnote omitted). 
Hancock, 426 U.S. at 179. 
Block v. North Dakota ex rel Bd. of Univ. & School Lands, 461 U.S. 273 (1983). 
United States v. King, 395 U.S. 1, 4 (1969); Soriano v. United States, 352 U.S. 270, 276 
(1957). 
Block, 461 U.S. at 280. 
42 U.S.C. §§ 7401-7626 (1982 & Supp. III 1985). 
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examination of that provision yields a framework which can be used to 
evaluate similar provisions in other environmental laws, including the 
SDWA. 


The predecessor of the CAA contained no provision regarding 
Federal compliance with air pollution standards.2°? That statute was 
amended in 1959 to reflect the “intent of Congress” that Federal facilities 
cooperate with air pollution control agencies “to the extent practicable and 
consistent with the interests of the United States and within any available 
appropriations.”2° When the law was revised in 1963 into the CAA, the 
preceding language was retained.?%* A new requirement was added to the 
effect that Federal facilities obtain permits from the Secretary of Health, 
Education and Welfare.2°5 In an extensive amendment of the CAA in 1970, 
Congress added section 118 which completely revised the Act’s waiver 
language. The first sentence of section 118 read as follows: 


Each department, agency, and instrumentality of the execu- 
tive, legislative, and judicial branches of the Federal Govern- 
ment (1) having jurisdiction over any property or facility, or 
(2) engaged in any activity resulting, or which may result, in 
the discharge of air pollutants, shall comply with Federal, 
State, interstate, and local requirements respecting control 
and abatement of air pollution to the same extent that any 
person is subject to such requirements.?© 


The remainder of section 118 authorized the President, upon a determina- 
tion that it is “in the paramount interest of the United States to do so” and 
subject to several limitations, to exempt certain Federal emission sources 
from “compliance with such a requirement.”207 





Pub. L. No. 84-159, 69 Stat. 322 (1955). 

Pub. L. No. 86-365, § 2, 73 Stat. 646 (1959). 

Pub. L. No. 88-206, § 7, 77 Stat. 392, 399 (1963). 

Id. These permits were for the limited purpose of controlling air pollution that might 
endanger human health or welfare. 

Pub. L. No. 91-604, 84 Stat. 1676, 1689 (1970) (current version at 42 U.S.C. § 7418 
(1982)). 

Id. The remainder of § 118 reads as follows: 


The President may exempt any emission source of any department, agency, or 
instrumentality in the executive branch from compliance with such a require- 
ment if he determines it to be in the paramount interest of the United States 
to do so, except that no exemption may be granted from section 111, and an 
exemption from section 112 may be granted only in accordance with section 
112(c). No such exemption shall be granted due to lack of appropriation 
unless the President shall have specifically requested such appropriation as a 
part of the budgetary process and the Congress shall have failed to make 
available such requested appropriation. Any exemption shall be for a period 
not in excess of one year, but additional exemptions may be granted for 
periods of not to exceed one year upon the President’s making a new 
determination. The President shall report each January to the Congress all 
exemptions from the requirements of this section granted during the preced- 
ing calendar year, together with his reason for granting each such exemption. 
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It was in this form that section 118 received close scrutiny by the 
United States Supreme Court in Hancock v. Train.2°* A number of Federal 
agencies had challenged a requirement to obtain a state permit pursuant to 
an EPA-approved state implementation plan. The Court held that, while 
Federal agencies were required by section 118 to comply with state 
substantive requirements, they were not required to obtain state permits, 
concluding that “an authorization of state regulation is found only when and 
to the extent there is ‘a clear congressional mandate,’ ‘specific congressional 
action’ that makes this authorization of state regulation ‘clear and 
unambiguous.””2°° The Court provided the following rationale for its 
holding: 


We are unable to find in § 118, on its face or in relation to the 
Clean Air Act as a whole, or to derive from the legislative 
history of the Amendments any clear and unambiguous 
declaration by the Congress that federal installations may not 
perform their activities unless a state official issues a permit. 
Nor can congressional intention to submit federal activity to 
state control be implied from the claim that under Kentucky’s 
EPA approved implementation plan it is only through the 
permit system that compliance schedules and other require- 
ments may be administratively enforced against federal 
installations.?!° 


As the result of Hancock, section 118 was amended in 1977 to list 
specifically those state, interstate, and local requirements—both substantive 
and procedural—to which Federal facilities are subject.211 The correspond- 





426 U.S. 167 (1976). A companion case considered the corresponding Federal facility 
compliance provision of the FWPCA. EPA v. California ex rel. State Water Resources 
Control Bd., 426 U.S. 200 (1976). 

Hancock v. Train, 426 U.S. at 179 (footnotes omitted). 

Id. at 180-81 (emphasis added). 

Pub. L. No. 95-95, § 116, 91 Stat. 685, 711 (1977). Section 118(a) now reads as follows: 


Each department, agency, and instrumentality of the executive, legislative, and 
judicial branches of the Federal Government (1) having jurisdiction over any 
property or facility, or (2) engaged in any activity resulting, or which may 
result, in the discharge of air pollutants, and each officer, agent, or employee 
thereof, shall be subject to, and comply with, all Federal, State, interstate, and 
local requirements, administrative authority, and process and sanctions 
respecting the control and abatement of air pollution in the same manner, and 
to the same extent as any nongovernmental entity. The preceding sentence 
shall apply (A) to any requirement whether substantive or procedural 
(including any recordkeeping or reporting requirement, any requirement 
respecting permits and any other requirement whatsoever), (B) to the exercise 
of any Federal, State, or local administrative authority, and (C) to any process 
and sanction, whether enforced in Federal, State, or local courts or in any 
other manner. This subsection shall apply notwithstanding any immunity of 
such agencies, officers, agents, or employees under any law or rule of law. No 
Officer, agent, or employee of the United States shall be personally liable for 
any civil penalty for which he is not otherwise liable. 


42 U.S.C. § 7418(a) (1982). A Presidential exemption is still available. Id. § 7418(b). 
7? 
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ing provisions of the other major environmental statutes received similar 
treatment.?!2 Statutes which were enacted after Hancock contained equally 
detailed Federal facility compliance provisions.?!3 


2. Application of the Hancock Standard 


The Hancock “clear and unambiguous” standard has been used in a 
number of instances to measure the environmental “requirements” which 
states have attempted to impose on Federal facilities. One of the first 
courts?!* to apply the standard considered whether Puerto Rico’s criminal 
nuisance statute was a “requirement” for purposes of section 4 of the Noise 
Control Act (NCA).245 The court first concluded that “requirements” 
under the NCA referred to “relatively precise standards capable of uniform 
application to similar sources of sound.”216 Holding that the nuisance statute 
did not meet this definition, the court stated that “the type of specific, 
uniform standard characteristic of ‘requirements,” has no role in the 
case-by-case balancing required in determining whether a nuisance 
exists.2!7 


Efforts by states to require Federal facilities to comply with state 
water quality standards have likewise been rejected. In New York v. United 
States,21* the court held that section 313 of the FWPCA,?!° and its 
corresponding citizen’s suit provision,?2° did not create a cause of action to 
enforce state water quality standards. “[W]e conclude that Congress did not 
wish to authorize suits . . . against Federal facilities under state water quality 


standards since that would require the courts to develop their own defini- 





212. See, e.g. FWPCA § 313, 33 U.S.C. § 1323 (1982) (amended by Pub. L. No. 95-217, § 
61(a), 91 Stat. 1566, 1598 (1977)); SWDA § 1447, 42 U.S.C. § 300j-6 (1982) (amended 
by Pub. L. No. 95-190, § 8(a), 91 Stat. 1393, 1396-97 (1977)). 
213. See, e.g., RCRA § 6001, 42 U.S.C. $ 6961 (1982); CERCLA § 120(a), 42 U.S.C.A. § 
9620(a) (West Supp. 1989). 
214. Romero-Barcelo v. Brown, 643 F.2d 835 (1st Cir. 1981), rev’d on other grounds sub 
nom. Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982). 
215. 42 U.S.C. § 4903(b) (1982) provides in pertinent part: 
Each department, agency, or instrumentality of the executive, legislative, and 
judicial branches of the Federal Government— 
(1) having jurisdiction over any property or facility, or 
(2) engaged in any activity resulting, or which may result, in the emission 
of noise, 
shall comply with Federal, State, interstate, and local requirements respecting 
control and abatement of environmental noise to the same extent that any 
person is subject to such requirements. 
Romero-Barcelo v. Brown, 643 F.2d at 855 (emphasis added). 
Id. at 856. A public nuisance action under state water pollution laws was likewise 
rejected in Kelley v. United States, 618 F. Supp. 1103, 1108 (W.D. Mich. 1985) (the 
statute did not provide “objective, quantifiable standards subject to uniform applica- 
tion.”). 
620 F. Supp. 374 (E.D.N.Y. 1985); see also Minnesota v. Hoffman, 543 F.2d 1198 (8th 
Cir. 1976) (Army Corps of Engineers not required to obtain state water quality permit 
to perform dredging operations), cert. denied, 430 U.S. 977 (1977). 
33 U.S.C. § 1323 (1982). 
Id. § 1365 (FWPCA § 505). 
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tion of what are prohibitive levels of water pollution.”22! Water quality 
standards were found not to be enforceable substantive “requirements” for 
“lack of an objective, administratively predetermined effluent standard or 
limitation or administrative order upon which to measure the prohibitive levels 
of water pollution.”22 Another decision held that state public nuisance and 
public trust doctrines could not be used to extend the coverage o* the 
FWPCA to include discharges of pollutants into groundwater.223 


In another important case applying the Hancock test, the district 
court refused to enforce substantive “requirements” of Florida’s hazardous 
waste law against a Federal facility to the extent that it imposed strict 
liability for cleanup costs and natural resource damages resulting from 
hazardous waste releases on those who owned or possessed the hazardous 
wastes.2% The court found that section 6001 of the Resource Conservation 
and Recovery Act (RCRA)??> did not waive sovereign immunity as to the 
state statutory provisions at issue. The court reasoned as follows: 


To achieve uniformity and consistency in state environmental 
regulation, sovereign immunity is partially waived to require 
federal entities to comply with state standards. This narrow 
intrusion into federal sovereign immunity has required that 
courts strictly define requirements as objective and ascertain- 
able state regulations; e.g., state pollution standards or limi- 
tations, compliance schedules, emission standards, and con- 
trol requirements.?26 


From Hancock and its progeny, a methodology can be developed for 
determining whether and to what extent state environmental laws can be 
enforced against a Federal facility. In Part IV, this methodology will be 
applied to the Safe Drinking Water Act. There are no reported decisions 
interpreting the SDWA in light of Hancock. Furthermore, the wellhead 
protection provision of the 1986 amendments?’ contains a unique waiver of 
sovereign immunity which could have far-reaching implications for com- 
manders of military installations and other Federal land managers. 


C. Executive Order Number 12,088 


Executive Order Number 12,088228 contains the executive branch 
program under which each executive agency is responsible for compliance 





221. New York v. United States, 620 F. Supp. at 384. 

222. Id. (emphasis added); see also EPA v. California ex rel. State Water Resources Control 
Bd., 426 U.S. 200, 215 (1976) (“the ‘requirements’ language of Section 313 refers 
simply and solely to substantive standards, to effluent limitations and standards and 
scheduled of compliance”) (citation and footnote omitted). 

Kelley v. United States, 618 F. Supp. 1103 (W.D. Mich. 1985). 

Florida Dep’t of Envtl. Regulation v. Silvex Corp., 606 F. Supp. 159 (M.D. Fla. 1985). 
42 U.S.C. § 6961 (1982). 

Silvex Corp., 606 F. Supp. at 163 (emphasis added). 

42 U.S.C.A. § 300h-7 (West Supp. 1989). This provision will be discussed further infra 
text accompanying notes 357-62. 

43 Fed. Reg. 47,707 (1978), reprinted in 42 U.S.C. § 4321 note (1982). 
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with applicable pollution control standards.?2° “Applicable pollution control 
standards” are defined in terms of “substantive, procedural, and other 
req iirements.”29° The order also obligates Federal executive agencies to 
cooperate with EPA and state, interstate, and local agencies “in the 
prevention, control and abatement of environmental pollution” and to 
consult with those agencies regarding the best means for doing so.?3! This 
probably places obligations on Federal facilities to comply with state and 
local laws beyond those prescribed in the sovereign immunity provisions of 
the various Federal environmental statutes. Though the issue has never 
been litigated, it is unlikely that a state could enforce these additional 
obligations. 


The order also contains a conflict resolution procedure which 
supplements, not replaces, the enforcement procedures prescribed in the 
Federal environmental statutes.232 The primary responsibility for resolving 
a violation by a Federal facility rests with the executive agency having 
jurisdiction over the facility. EPA mediates if the responsible agency is 
unable to resolve the conflict. The Office of Management and Budget serves 
as ultimate arbiter in the event EPA should fail. The detailed mechanism by 
which EPA implements Executive Order 12,088 is found in its Federal 
Facilities Compliance Strategy.27> This document delegates to EPA’s re- 
gional offices the primary responsibility for monitoring compliance by 
Federal facilities, notifying those found to be out of compliance, and 
coordinating the resolution of conflicts. 


Executive Order 12,088 does not effect a waiver of sovereign 
immunity, a power reserved to Congress.?4 The Ninth Circuit has held on 
two occasions,?> however, that injunctive relief was available under section 
10 of the Administrative Procedure Act, (APA)?** for an alleged failure to 
comply with the Executive Order. The First Circuit has held to the 
contrary.?97 This issue requires further judicial development, as its resolu- 
tion is of critical concern in the context of the sole source aquifer provision 
of the SDWA. As discussed below, Executive Order 12,088 may be one of 
the few means available to state and local governments for enforcing its SSA 
programs on Federal facilities.23* 





229. Exec. Order No. 12,088, § 1-102. 

230. Id. § 1-103. 

231. Id. $§ 1-201, 1-202. 

232. Id. §§ 1-601 to 1-605. 

233. Office of Federal Activities, EPA (1988). 

234. Hancock v. Train, 426 U.S. 167, 179 (1976). 

235. Oregon Envtl. Council v. Kunzman, 714 F.2d 901 (9th Cir. 1983); Sierra Club v. 
Peterson, 705 F.2d 1475 (9th Cir. 1983). 

236. 5 U.S.C. $§ 701-706 (1982). 

237. Romero-Barcelo v. Brown, 643 F.2d 835, 844-45 (1st Cir. 1981), rev'd on other grounds 
sub nom. Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982) (Presidential order 
involved was a national security directive rather than an executive order). 

238. See infra notes 343-56 and accompanying text. 
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D. National Environmental Policy Act 


Another major environmental statute which affects the operation of 
all Federal agencies—the National Environmental Policy Act 
(NEPA)?29—warrants brief discussion. NEPA places important responsi- 
bilities on all Federal agencies to carry out the policy announced by 
Congress.”“° At the heart of NEPA is its “actionforcing” provision which 
requires Federal agencies to prepare an environmental impact statement 
(EIS) for “major Federal actions significantly affecting the quality of the 
human environment.”! The purpose of the NEPA process is to help public 





239. 42 U.S.C. $§ 4321-4370a (1982). NEPA has been the subject of extensive litigation, 
commentary, and academic treatment. A detailed analysis of NEPA is beyond the 
scope of this article. For an excellent discussion of NEPA and the case law it has 
generated, see D. Mandelker, NEPA Law and Litigation (1984). See also Murchison, 
Does NEPA Matter?—Analysis of the Historical Development and Contemporary Signif- 
icance of the National Environmental Policy Act, 18 U. Rich. L. Rev. 557 (1984); 
Comment, Environmental Impact Stat ts: Instr ts for Environmental Protection 
or Endless Litigation? 11 Fordham Urb. L.J. 527 (1983). Subchapter II of NEPA 
created the Council on Environmental Quality (CEQ), a presidential advisory group 
whose primary responsibility is to issue regulations implementing NEPA. See 42 U.S.C. 
§§ 4341-4347 (1982). Those regulations are contained in 40 C.F.R. pts. 1500-1508 
(1988). “CEQ’s interpretation of NEPA is entitled to substantial deference.” Andrus 
v. Sierra Club, 442 U.S. 347, 358 (1979). In 1977, President Carter directed all Federal 
agencies to comply with CEQ’s NEPA regulations. Exec. Order No. 11,991, 3 C.F.R. 
§$ 124 (1978), reprinted in 42 U.S.C. § 4321 note (1982) (amending Exec. Order No. 
11,514). The Department of Defense’s conforming regulations are at 32 C.F.R. pt. 214 
(1988). Many states have enacted “mini-NEPAs.” See Renz, The Coming of Age of State 
Environmental Policy Acts, 5 Pub. Land L. Rev. 31 (1984). 

In section 101, Congress declared that: 


Recognizing the profound impact of man’s activity on the interrelations of all 
components of the natural environment,. .. it is the continuing policy of the 
Federal Government...to use all practical means and measures...in a 
manner calculated to foster and promote the general welfare, to create and 
maintain conditions under which man and nature can exist in productive 
harmony, and fulfill the social, economic, and other requirements of present 
and future generations of Americans. 


42 U.S.C. § 4331(a) (1982). NEPA is essentially a procedural statute and creates no 
substantive rights. Strycker’s Bay Neighborhood Council v. Karlen, 444 U.S. 223 
(1980). See also Milkovich, The Decline of the Environmental Mandate: A Modem West 
Side Story, 42 La. L. Rev. 1354 (1981) (in-depth analysis of Strycker’s Bay). 

42 U.S.C. § 4332(2)(C) (1982). Each element of this so-called threshold determination 
was the subject of much litigation in NEPA’s infancy. See, e.g., Minnesota Public 
Interest Research Group v. Butz, 498 F.2d 1314, 1321-22 (8th Cir. 1974) [MPIRG] 
(“major” and “significant” are functional equivalents). Before a Federal agency’s EIS 
requirement is triggered, its participation in the project must be significant. See, e.g., 
MPIRG (extensions and modifications of contracts for cutting timber on Federal 
lands); Jones v. Lynn, 477 F.2d 885 (1st Cir. 1973) (amending urban renewal 
contracts); Davis v. Morton, 469 F.2d £93 (10th Cir. 1972) (approval of lease on Indian 
reservation); National Resources Defense Council, Inc. v. Morton, 458 F.2d 827 (D.C. 
Cir. 1972) (issuing offshore oil leases); Ely v. Velde, 451 F.2d 1130 (4th Cir. 1971) 
(issuing construction grant); cf. Flint Ridge Dev. Co. v. Scenic Rivers Ass’n, 426 U.S. 
776 (1976) (no duty to prepare EIS where Federal agency lacked authority to take 
action notwithstanding adverse environmental impact). “Human environment” is 
generally defined in ecological terms. Socioeconomic factors are not enough. Such 
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officials make decisions that are based on understanding of environmental 
consequences, and to take actions that protect, restore, and enhance the 
environment.”42 


The process begins early in the planning stage with a preliminary 
environmental study which utilizes a systematic, interdisciplinary approach, 
identifies environmental effects and values in sufficient detail to permit 
meaningful analysis, and studies, develops, and describes alternatives to the 
recommended courses of action.”43 The agency then determines whether it 
will prepare an EIS, an environmental assessment (EA), or neither. An EA 
is a concise public document which briefly discusses the need for the 
proposed action, the alternatives thereto, the environmental impacts 
thereof, and the agencies and persons consulted.”*4 On the basis of the EA, 
the agency can then determine whether the proposal is a “major federal 
action significantly affecting the quality of the human environment” for 
which an EIS must be prepared.”5 If the proposal does not meet this 
threshold test, the agency issues a finding of no significant impact 
(FONSI).*° Such finding must be made available to the public.47 An 
agency need not prepare either an EA or EIS for actions which fall within 
a categorical exclusion—actions which do not individually or cumulatively 
have a significant effect on the human environment and which have been 





factors must bear a “reasonably close causal relationship to a change in the physical 
environment.” Metropolitan Edison Co. v. People Against Nuclear Energy, 460 U.S. 
766, 771-774 (1983). These terms are now defined by CEQ regulations: “major federal 
action,” 40 C.F.R. § 1508.18 (1988); “significantly,” id. § 1508.27; “affecting,” id. 
$1508.3; “human environment,” id. § 1508.14. NEPA also requires an EIS for 
recommendations or reports on proposals for legislation “significantly affecting the 
quality of the human environment.” 42 U.S.C. § 4332(2)(C) (1982). This aspect of 
NEPA has been largely ignored. 

40 C.F.R. § 1500.1(c) (1988). “[D]ecisionmaking under NEPA must be organized in 
such a manner that all of the reasonably foreseeable environmental effects of a 
proposed action enter into an agency’s decision to take the action.” Natural Resources 
Defense Council, Inc. v. United States Nuclear Regulatory Comm’n, 685 F.2d 459, 476 
(D.C. Cir. 1982). 

40 C.F.R. § 1501.2 (1988). 

Id. $§ 1508.9. An EA serves the additional purpose of facilitating the preparation of an 
EIS if one is necessary. 

Id. $§ 1501.4(c), 1508.9(a)(1). There is a split of authority as to the standard to be 
applied in reviewing an agency’s determination not to prepare an EIS. The majority of 
the circuits apply the arbitrary-and-capricious standard enunciated in Kleppe v. Sierra 
Club, 427 U.S. 390 (1976). See, e.g., City of West Chicago v. United States Nuclear 
Regulatory Comm’n, 701 F.2d 632 (7th Cir. 11983); Providence Rd. Community Ass’n 
v. EPA, 683 F.2d 80 (4th Cir. 1982); Aertsen v. Landrieu, 637 F.2d 12 (1st Cir. 1980); 
Cross-Sound Ferry Serv., Inc. v. United States, 573 F.2d 725 (2d Cir. 1987). The more 
stringent “rule-of-reason” test developed in earlier NEPA cases remains viable, 
however. See, e.g., Sierra Club v. Marsh, 769 F.2d 868 (1st Cir. 1985); Winnebago Tribe 
of Neb. v. Ray, 621 F.2d 268 (8th Cir.), cert. denied, 449 U.S. 836 (1980). For a more 
thorough discussion of this issue, see Shea, The Judicial Standard for Review of 
Environmental Impact Statement Threshold Decisions, 9 B.C. Envtl. Aff. L. Rev. 63 
(1980). 

40 C.F.R. §§ 1501.4(e), 1508.13 (1988). 

Id. § 1501.4(e)(1). 
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found to have no such effect in agency procedures implementing NEPA.”8 
An EA is not necessary if the agency decides in preliminary planning stages 
to prepare an EIS.”4° 


If an EIS is necessary, the agency first determines the scope of the 
issues to be addressed in the EIS and identifies the significant issues related 
to the proposed action.%° A draft EIS is prepared in accordance with the 





248. Id. $§ 1501.4(a), 1508.4. Department of Defense regulations implementing NEPA list 
the following categorical exclusions: 


1. Preparation of regulations, directives, manuals, or other guidance 
documents that implement, without substantial change, the regulations, 
directives, manuals, or other guidance documents from higher headquarters 
or another Federal agency. 

2. Preparation of regulations, directives, manuals, and other guidance 
documents related to actions that qualify for categorical exclusion. 

3. Routine installation maintenance and grounds-keeping activities. 

4. Minor construction conducted in accordance with an approved instal- 
lation master plan that does not significantly alter land use, provided that the 
operation of the completed project would not of itself have a significant 
environmental impact. 

5. Studies that involve no commitment of resources other than manpower 
and funding. 

6. Proposed actions that, based on sound judgment, are of such an 
environmentally insignificant nature as clearly not to meet the threshold for 
requiring an environmental impact statement. 

7. Other categories as identified by DoD Components in their regulations 
implementing this part. 

32 C.F.R. pt. 214, encl. 1, annex A (1988). The requirements of NEPA also do not 
apply if they directly conflict with another statutory mandate, Flint Ridge Dev. Co. v. 
Scenic Rivers Ass’n, 426 U.S. 776 (1976) (time limits imposed by Disclosure Act made 
timely preparation of EIS impossible); or if agency procedures provide the “functional 
equivalent” of an EIS. See, e.g., Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375 
(D.C. Cir. 1973) (statement of reasons required for promulgating stationary source 
standards under CAA functional equivalent of EIS), cert. denied, 417 U.S. 921 (1974). 
40 C.F.R. § 1501.3(a) (1988). 

Id. § 1501.7. This process, known as “scoping,“ begins with a notice of the agency’s 
intent to prepare an EIS and an invitation for affected Federal, state, and local 
agencies, any affected Indian tribe, and other interested persons to participate in the 
scoping process. Jd. In determining the scope of an EIS, an agency is to consider the 
following: connected and cumulative actions and previous actions with reasonably 
similar environmental impacts; reasonable alternatives to the proposed action, includ- 
ing the no-action alternative, and mitigating measures; and direct, indirect, and 
cumulative impacts. For an excellent discussion of connected and cumulative actions, 
see Hapke, Thomas v. Peterson: The Ninth Circuit Breathes New Life into CEQ’s 
Cumulative and Connected Actions Regulations, 15 Envtl. L. Rep. (Envtl. L. Inst.) 
10,289 (1985). An agency need only consider reasonable alternatives, as well as 
significant alternatives, suggested by other agencies or the public during the comment 
period. See Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827 (D.C. 
Cir. 1972) (landmark NEPA case establishing “reasonable alternatives” test). A more 
complete discussion of this issue can be found in Chamousis, The National Environ- 
mental Policy Act of 1969: What “Altematives” Must an Agency Discuss? 12 Colum. J.L. 
& Soc. Probs. 221 (1976). Some courts have upheld an agency’s determination not to 
prepare an EIS based on project mitigation which takes the environmental impact of 
the project below the “significantly affecting” threshold. See, e.g., Cabinet Mountains 
Wilderness/Scotchman’s Peak Grizzly Bears v. Peterson, 685 F.2d 678 (D.C. Cir. 
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scope decided upon in the scoping process*>! and is then made available for 
comments.?52 The agency next prepares the final EIS wherein it must 
respond to the comments received during the comment period.?5? The final 
EIS is likewise circulated for comment.?*4 An EIS, in either its draft or final 
form, may be supplemented if the agency makes a substantial change in the 
proposed action or if significant new circumstances or information relevant 
to environmental concerns come to light.255 After reviewing these com- 
ments, the agency issues a record of decision.?>° 


NEPA requires that an EIS contain a discussion of the environmen- 
tal impact and unavoidable adverse effects of the proposed action, as well as 
alternatives to the proposed action.257 The EIS should include discussions 
of: Direct and indirect effects and their significance; possible conflicts 
between the proposed action and the objectives of Federal, regional, state 
and local land use plans, policies and controls for the area concerned; the 
environmental effects of the proposed action and the alternatives thereto; 
the energy requirements and conservation potential of the various alterna- 
tives and mitigation measures; the effects on urban quality, historic and 
cultural resources, and the design of the built environment; and the means 
to mitigate adverse environmental impacts.%>* Impacts should be discussed 
in proportion to their significance.?>° 





1982). For an in-depth analysis of mitigation, see Herson, Project Mitigation Revisited: 
Most Courts Approve Findings of No Significant Impact Justified by Mitigation, 13 
Ecology L.Q. 51 (1986). 

40 C.F.R. § 1502.9(a) (1988). 

Id. § 1503. An agency preparing an EIS is required to obtain the comments of “any 
Federal agency which has jurisdiction by law or special expertise with respect to any 
environmental impact involved or which is authorized to develop and enforce 
environmental standards.” In addition, the agency must request the comments of 
appropriate state and local agencies, Indian tribes, and the public. Id. 

Id. § 1503.4. Possible responses include modifying alternatives; developing and 
evaluating alternatives not previously considered; supplementing, improving, or mod- 
ifying the analysis, making factual corrections; and explaining why comments do not 
warrant further response. Jd. An EIS need not address an alternative not presented by 
the public during the comment period. Vermont Yankee Nuclear Power Corp. v. 
Natural Resources Defense Council, Inc., 435 U.S. 519 (1978). 

40 C.F.R. § 1502.19 (1988). 

Id. $ 1502.9(c)(1). 

Id. § 1505.2. The record of decision includes the decision; the alternatives considered 
by the agency; the environmentally preferable alternative; the factors considered by the 
agency in reaching its decision; what mitigation measures, if any, have been adopted in 
order to avoid or minimize environmental harm; and what monitoring and enforce- 
ment measures will be taken. The record of decision must be made available to the 
public. 

42 U.S.C. § 4332(2)(C) (1982). Also required are analyses of: (1) The relationship 
between local short-term uses of the environment and the maintenance and enhance- 
ment of long-term productivity; and (2) any irreversible and irretrievable commitments 
of resources which would be involved in the proposed action should it be implemented. 
40 C.F.R. § 1502.16 (1988). 

Id. § 1502.2(b). Significant impacts are those that pose risks of environmental damage. 
Natural Resources Defense Council, Inc. v. United States Nuclear Regulatory 
Comm’n, 685 F.2d 459, 478 (D.C. Cir. 1982). Determining whether an impact is 
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The heart of an EIS is its discussion of alternatives. Indeed, an 
agency’s duty to consider alternatives whenever there is a conflict concern- 
ing alternative uses of available resources arises irrespective of its duty to 
prepare an EA or EIS. The document should “present the environmental 
impacts of the proposal and the alternatives in comparative form, thus 
sharply defining the issues and providing a clear basis for choice among 
options by the decisionmakers and the public.”2°! Only reasonable alterna- 
tives need be considered,?6? including the alternative of no action and 
reasonable alternatives not within the jurisdiction of the agency with 
primary responsibility for preparing the EIS.?° 


IV. FEDERAL FACILITY COMPLIANCE WITH THE SAFE 
DRINKING WATER ACT 


A. Background 


As many as 250 military installations in the United States operate 
their own public drinking water systems.2** Monitoring conducted during 
fiscal year 1986 revealed that drinking water standards were exceeded in 
twenty-seven of those systems.?°5 Military installations have also been 
known to contaminate underground sources of drinking water.?° It is 





significant requires consideration of both context and intensity. 40 C.F.R. § 1508.27 
(1988). Minor impacts need only be briefly discussed. Id. § 1502.2(b); see, e.g., 
Concerned About Trident v. Rumsfeld, 555 F.2d 817 (D.C. Cir. 1977) (amended 
decision) (social and economic impacts of homeporting Trident nuclear submarines 
considered minor or remote). 

42 U.S.C. § 4332(2)(E) (1982). See Trinity Episcopal School Corp. v. Romney, 523 
F.2d 88 (2d Cir. 1975), on remand sub nom., Trinity Episcopal School Corp. v. Harris, 
445 F. Supp. 204 (S.D.N.Y. 1978), rev'd sub nom., Karlen v. Harris, 590 F.2d 39 (2d Cir. 
1978), rev'd sub nom., Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 
223 (1980). 

40 C.F.R. § 1502.14 (1988). 

Id.; see, e.g., Roosevelt Campobello Int’l. Park Comm’n v. EPA, 684 F.2d 1041 (1st Cir. 
1982) (not considering sites for oil refinery and associated deep water terminal outside 
Maine considered reasonable); Natural Resources Defense Council, Inc. v. Morton, 
458 F.2d 827 (C.D. Cir. 1972) (landmark case establishing “rule of reason” for 
consideration of alternatives). 

40 C.F.R. § 1502.14 (1988). 

Telephone interviews with Patricia Janssen, Office of the Deputy Assistant Secretary 
of Defense (Environment) (Jun. 30, 1987; Jul. 11, 1987). 

Interview with Patricia Janssen, Office of the Deputy Assistant Secretary of Defense 
(Environment) in Alexandria, Va. (Jun. 10, 1987). The underlying causes were 
corrected in 14 of 27 by the end of the fiscal year. The issuance of a notice of violation 
was required in only three instances, two of which involved either operator error or a 
violation of an administrative requirement; the remaining violation required plant 
modification. For an interesting look at one military installation’s efforts to keep its 
drinking water uncontaminated, see Pearson, From the Halls of San Clemente to the 
Shores of Oceanside... , 1 Aqueduct 18 (1987). 

See, e.g., New York v. United States, 620 F. Supp. 374 (E.D.N.Y. 1985) (discharging jet 
fuel and other contaminants into soil); Maze, GAO Says Guam’s Drinking Water 
Contaminated, Navy Times, Jul. 20, 1987, at 14 (leaking and improper disposal of 
trichloroethylene and other contaminants). 
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further estimated that twenty-one installations overlie designated sole 
source aquifers.267 Finally, the new wellhead protection provisions of the 
SDWA may give state and local governments some authority to regulate 
certain activities on military installations which lie within designated well- 
head protection areas. Accordingly, installation commanders must under- 
stand the extent to which the installation must comply with Federal, state, 
and local requirements for the protection of drinking water and the 
pertinent enforcement mechanisms. 


B. Section 1447 and Waiver of Sovereign Immunity 
1. History and Scope of Waiver 


Section 1447(a) of the SDWA?® contains language waiving sover- 
eign immunity much like that of section 118 of the Clean Air Act.2°° When 
first enacted in 1974, section 1447(a) read as follows: 


Each Federal agency having jurisdiction over any federaily 
owned or maintained public water system shall comply with 
all national primary drinking water regulations in effect under 
section 1412, and each Federal agency shall comply with any 
applicable underground injection control program, and shall 
keep such records and submit such reports as may be 
required under such program.?7° 


The section was amended to its present form in 1977 in the wake of 
Hancock2™ The following language from the amendment’s legislative 





267. Interview with Patricia Janssen, Office of the Assistant Secretary of Defense (Envi- 
ronment) in Alexandria, Va. (Jun. 10, 1987). 
268. 42 U.S.C. § 300j-6(a) (1982) provides: 


Each Federal agency (1) having jurisdiction over any federally owned or 
maintained public water system or (2) engaged in any activity resulting, or 
which may result in, underground injection which endangers drinking water 
(within the meaning of section 300h(d)(2) of this title) shall be subject to, and 
comply with, all Federal, State, and local requirements, administrative author- 
ities, and process and sanctions respecting the provision of safe drinking water 
and respecting any underground injection program in the same manner, and 
to the same extent, as any nongovernmental entity. The preceding sentence 
shall apply (A) to any requirement whether substantive or procedural 
(including any recordkeeping or reporting requirement, any requirement 
respecting permits, and any other requirement whatsoever), (B) to the 
exercise of any Federal, State, or local administrative authority, and (C) to any 
process or sanction, whether enforced in Federal, State, or local courts or in 
any other manner. This subsection shall apply, notwithstanding any immunity 
of such agencies, under any law or rule of land. No officer, agent, or employee 
of the United States shall be personally liable for any civil penalty under this 
subchapter with respect to any act or omission within the scope of his official 
duties. 

See supra note 211. 

Pub. L. No. 93-523, § 2(a), 88 Stat. 1660, 1688 (1974). 

Pub. L. No. 95-190, § 8(a), 91 Stat. 1393, 1396-97 (1977). “In enacting section 8 of the 

Amendments, the committee wishes to avoid the pitfall encountered in the Clean Air 
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history illustrates the broad reach of the waiver of sovereign immunity it 
created: 


Thus the committee makes manifest its intention that feder- 
ally owned or operated facilities comply with all Federal, 
State, and local requirements, of a substantive and proce- 
dural nature, which pertain to the provision of safe drinking 
water. By subjecting Federal facilities to State and local safe 
drinking water requirements, the committee explicitly waives 
the applicability of the doctrine of sovereign immunity to 
those sources. Furthermore, the committee intends that 
Federal agencies comply with State and local drinking water 
requirements and regulations which are more stringent than 
the national primary drinking water standards.?72 


Section 1447(a) was unchanged when the SDWA was amended in 1986. 
2. Activities Covered 


The waiver contained in section 1447 clearly applies to a Federal 
agency which owns or maintains a public water system or which engages in 
activities that may result in underground injection endangering drinking 
water. Such agencies must comply with state and local laws respecting the 
provision of safe drinking water and respecting underground injection. The 
substantive scope of the waiver, though narrow, mandates a broad range of 


compliance mechanisms.?”? Conversely, the basic principles of Federal 
supremacy and sovereign immunity preclude a state from regulating a 
federally owned or operated public water system that does not satisfy the 
statutory definition.?74 


3. Substantive Requirements 


“Each Federal agency ... shall be subject to, and comply with, all 
Federal, State, and local requirements ...in the same manner, and to the 
same extent, as any nongovernmental entity. The preceding sentence shall 
apply ...to any [substantive] requirement .”275 It is apparent, therefore, 
that a military installation that maintains a public water system must comply 
with NPDWR’s (MCL’s and any prescribed treatment techniques) that have 
been incorporated into a state enforcement program approved by EPA 
pursuant to section 1413.27 In such states, installations must also comply 
with any more stringent MCL or treatment technique contained in an 
approved state program. Likewise, installations will be required to comply 
with those provisions imposed on state programs by the 1986 amendments 
regulating additional contaminants, including the regulation of: Volatile 





Act.” H.R. Rep. No. 338, 95th Cong., 1st Sess. 13 (1977), reprinted in 1977 U.S. Code 
Cong. & Admin. News 3648, 3660. 

Id. (emphasis in original). 

Breen, supra note 195, at 10,331. 

See supra note 8 and accompanying text. 

42 U.S.C. § 300j-6(a) (1982). 

See supra notes 30-33 and accompanying text. 
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organic chemicals (VOC’s) in nontransient, noncommunity systems;?”’ 
filtration2”® and disinfection?”® requirements; the lead ban;?®° and the 
monitoring of unregulated contaminants.?*! 


Military installations which dispose of wastes through underground 
injection are similarly required to comply with the substantive provisions of 
approved state UIC programs.?®? Installation personnel should ensure, 
however, that state UIC regulations, or the terms of a state-issued UIC 
permit satisfy the tests of Hancock and its progeny. 


The largest obstacle a military installation faces in complying with its 
myriad environmental requirements is the same one encountered by a 
municipality or industry—money. While the budget of the Department of 
Defense may appear vast, the amount allocated to military installations for 
facility operation and maintenance is relatively small. An installation’s 
public water system must compete with sewage treatment plants, family 
housing, road maintenance, and other projects for scarce dollars.?8 


4. Procedural Requirements 


Section 1447(a) also requires Federal agencies to comply with 
procedural requirements “including any recordkeeping or reporting re- 
quirement, any requirement respecting permits, and any other requirement 
whatsoever.” Thus, where substantive compliance is mandated (the provi- 
sion of drinking water and underground injection activities), the whole 
panoply of state permits, approvals, records, reports, and other procedural 
mechanisms is applicable. 


An issue that frequently arises in the context of required permits is 
the payment of state or local fees associated with those permits. The Federal 
Government cannot be taxed by a state without its consent?* but can be 
required to pay permit fees and may use appropriated funds to do so.28 
States will sometimes assess a fee larger than is necessary to cover the 
administrative costs of the permit review process in order to augment 
general revenues or to finance a particular program. The distinction 
between a permissible fee and an impermissible tax then becomes difficult 
to discern and is one to which all Federal agencies must be sensitive.?°° 





277. See supra notes 98-105 and accompanying text. 

278. See supra note 106 and accompanying text. 

279. See supra note 107 and accompanying text. 

280. See supra notes 122-25 and accompanying text. 

281. See supra notes 182-86 and accompanying text. 

282. See supra notes 50-55 and accompanying text. 
For a good discussion of the fiscal considerations and frustrations which affect Federal 
facility compliance activities, see Hanash, Effects of Anti-Deficiency Act on Federal 
Facilities’ Compliance With Hazardous Waste Laws, 18 Envtl. L. Rep. (Envtl. L. Inst.) 
10,541 (1988). 
M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). 
58 Comp. Gen. 244 (1979). 
The United States Department of Justice has developed a three-part test for 
distinguishing between permissible fees and impermissible taxes: 
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5. Penalties For Noncompliance 


Federal agencies are subject “to any process or sanction, whether 
enforced in Federal, State, or local courts or in any other manner.”87 This 
extremely broad waiver language is identical to that found in the CAA and 
FWPCA.288 Under these provisions, even fines imposed by state adminis- 
trative agencies must be paid.?8° This should be compared to the much 
narrower provision found in section 6001 of RCRA which limits the waiver 
of immunity to “provisions for injunctive relief’ and “process or sanction of 
any state or federal court with respect to the enforcement of any such 
injunctive relief.”29° This language has been held to not expose Federal 
agencies to eit, riminal sanctions?! or administrative penalties.?92 


While plaintiffs can seek injunctive relief against a military installa- 
tion for violation of an environmental requirement, including one imposed 
by the SDWA, Federal courts are reluctant to enjoin ongoing Federal 
activity, particularly when national security is involved, while a missing 
permit is obtained or an environmental impact statement is rewritten.?9? 
Violations of state drinking water or UIC requirements are not likely to rise 
to the level of urgency of underground nuclear testing, but this traditional 
reluctance of courts to enjoin Federal activities gives the Federal agency 
leverage to negotiate a favorable settlement or consent decree. 


6. Civil Liability of Individuals 


As a general proposition, the doctrine of sovereign immunity does 
not extend to individuals.?* Thus, individual military members and civilian 





(a) Is the charge imposed without discrimination between government and 
private entities? 
(b) Is the charge a fair approximation of the cost of the benefits received by the 
r? 
(c) Is the charge structured to produce revenue that will not exceed the total 
cost to the state of the benefits to be received? 

Summarized from letter from Chief, Envtl. Defense Section, U.S. Dep’t of Justice to 
Assistant Attorney Gen., State of Maryland (Dec. 6, 1983). See Massachusetts v. 
United States, 435 U.S. 444, 464-67 (1978); United States v. Maine, 524 F. Supp. 1056, 
1059 (D. Me. 1981); Breen, supra note 177, at 10,330. 
SDWA § 1447(a), 42 U.S.C. § 300j-6(a) (1982) (emphasis added). 
CAA § 118(a), 42 U.S.C. § 7418(a) (1982); FWPCA § 313(a), 33 U.S.C. § 1323(a) 
(1982) (emphasis added). 
58 Comp. Gen. 667 (1979). 
42 US.C. § 6961 (1982). 
California v. Walters, 751 F.2d 977 (9th Cir. 1985). 
United States v. Washington, 872 F.2d 874 (9th Cir. 1989). 
See, e.g., Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982); Weinbergr v. Catholic 
Action of Hawaii, 454 U.S. 139 (1981); Wisconsin v. Weinberger, 745 F.2d 412 (7th 
Cir. 1984); Committee for Nuclear Responsibility v. Seaborg, 463 F.2d 796 (D.C. Cir.), 
appeal for injunction denied, 404 U.S. 917 (1971) (mem.); but see Foundation on 
Economic Trends v. Weinberger, 610 F. Supp. 829 (D.D.C. 1985) (wholly inadequate 
environmental impact statement which agency could correct quickly). For a more 
thorough discussion of this issue, see Donnelly & Van Ness, supra note 195, at 41-42. 
Puyallup Tribe, Inc. v. Department of Game of Washington, 433 U.S. 165 (1977). 
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employees can be held liable for civil administrative penalties. Section 
1447(a) of the SDWA, however, provides partial protection: “No officer, 
agent, or employee of the United States shall be personally liable for any 
civil penalty under [the SDWA] with respect to any act or omission within 
the scope of his official duties.”2°5 This language, similar to that of section 
313(a) of the FWPCA,2°° embodies the concept of qualified immunity for 
official acts. To be protected from civil liability, a Federal official’s conduct 
(whether by act or omission) must have been both within the scope of the 
official’s authority and reasonable, as measured by reference to clearly 
established law. Further, a competent public official will be presumed to 
know the law governing his conduct where his responsibilities are well 
delineated in statutory or regulatory provisions.?°? The official could, 
therefore, be personally liable if he acts in bad faith2®* or ultra vires.?9° 

7. Criminal Liability 

The SDWA, like the other environmental statutes, does not expose 
the United States to state criminal prosecution.>° The 1986 amendments 
did, however, create two criminal provisions to which Federal employees 
are subject. At least in theory, such employees could also be prosecuted 
for state environmental crimes under the same circumstances for which they 
could be found personally liable for civil sanctions.3°? While this issue has 
never been tested in the courts, commanders of installations in states with 
aggressive environmental enforcement policies should pay especially close 


attention to the installation’s environmental compliance and training 
programs.>% 





42 U.S.C. § 300j-6(a) (1982) (emphasis added). 

33 U.S.C. § 1323(a) (1982). 

Harlow v. Fitzgerald, 457 U.S. 800, 818-19 (1982); see also Rothenburg, Qualified 
Immunity for Official Acts, 21 A.F.L. Rev. 432 (1979). 

See, e.g., National Communications Systems, Inc. v. Michigan Pub. Serv. Comm'n, 789 
F.2d 370 (6th Cir. 1986) (no absolute immunity for state officials who allegedly 
conspired to deny plaintiff of property interest without due process). 

See, e.g., Florida Dep’t of Business Regulation v. U.S. Dep’t of the Interior, 768 F.2d 
1248, 1251-52 (11th Cir. 1985) (Federal official can be sued in individual capacity 
where official “had no power to do the challenged acts”). 

See, e.g., California v. Walters, 751 F.2d 977 (9th Cir. 1985) (criminal sanctions not a 
“requirement” under RCRA § 6001, therefore city could not maintain criminal 
prosecution against Federal agency). 

42 U.S.C.A. § 300i-1 (West 1982 & Supp. 1989) (tampering with a public water 
system); id. § 300h-2(b) (willful violation of UIC regulations). 

Walters, 751 F.2d at 979, n.1 (citing Morgan v. California, 743 F.2d 728 (9th Cir. 
1984)). 

See Donnelly & Van Ness, supra note 195, at 40. 
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8. Citizen’s Suit for Enforcement? 


Section 1449(a)?> authorizes any “person”>°* to commence a civil 
action to enforce the requirements of the SDWA against any “person”?°7 
alleged to be in violation thereof. The language is virtually identical to that 
of the CAA’s citizen’s suit provision.*°* The section also authorizes suits to 
require EPA to perform a mandatory duty under the SDWA. Jurisdiction is 
conferred on the Federal district courts without regard to diversity of 
citizenship or the amount in controversy, although venue is not specified. 
Additionally, no prerequisite for standing is prescribed;3!° presumably, 
standing would require a showing of the same constitutional elements as 





An exhaustive treatment of citizen suits under the various environmental statutes can 
be found in Miller, Private Enforcement of Federal Pollution Control Laws, 13 Envtl. L. 
Rep. (Envtl. L. Inst.) 10,309 (1983) (Part I); 14 Envtl. L. Rep. (Envtl. k. Inst.) 10,063 
(1984) (Part II); id., 10,407 (Part I1I) [hereinafter Miller I, II, and III, respectively]. 
These articles have been revised and supplemented and now appear in J. Miller & 
Envtl. L. Inst., Citizen Suits: Private Enforcement of Federal Pollution Control Laws 
(1987). 
42 U.S.C. § 300j-8(a) (1982) provides as follows: 
Except as provided in subsection (b) of this section, any person may 
commence a civil action on his own behalf— 

(1) against any person (including (A) the United States, and (B) any other 
governmental instrumentality or agency to the extent permitted by the 
eleventh amendment to the Constitution) who is alleged to be in violation of 
any requirement prescribed by or under this subchapter, or 

(2) against the Administrator where there is alleged a failure of the 
Administrator to perform any act or duty under this subchapter which is not 
discretionary with the Administrator. 

No action may be brought under paragraph (1) against a public water system 
for a violaticu of a requirement prescribed by or under this subchapter which 
occurred within the 27-month period beginning on the first day of the month 
in which this subchapter is enacted. The United States district courts shall 
have jurisdiction, without regard to the amount in controversy or the 
citizenship of the parties, to enforce in an action brought under this 
subsection any requirement prescribed by or under this subchapter or to order 
the Administrator to perform an act or duty described in paragraph (2), as the 
case may be. 
“Person” is defined as “an individual, corporation, company, association, partnership, 
State, municipality, or Federal agency (and includes officers, employees, and agents of 
any corporation, company, association, State, municipality, or Federal agency).” 42 
U.S.C. § 300f(12) (1982). 
“Person” in this context is parenthetically defined to include the Federal Government, 
even though it falls within the general definition of “person,” apparently to reinforce 
the notion that sovereign immunity has been waived as to Federal facilities in violation 
of the SDWA. 
CAA § 304(a), 42 U.S.C. § 7604 (1982). 
Cf. CAA § 304(c), 42 U.S.C. § 7604(c) (an action against a polluting source “may be 
brought only in the judicial district in which such source is located”). 
Cf. FWPCA § 505(g), 33 U.S.C. § 1365(g) (1982) (standing conferred on one who has 
“an interest which is or may be adversely affected”). 
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applied to ‘CAA citizen’s suits: direct injury, traceability, and 
redressability.311 


The provision does contain limitations which would likely deter 
many suits by private citizens. First, only actions to “enforce” the require- 
ments of the SDWA (i.e., injunctive relief) may be brought.3!2 While a 
plaintiff may not recover damages, he may be awarded costs—including 
reasonable attorney and expert witness fees.*13 The second limitation 
requires the prospective plaintiff to give sixty days’ notice to EPA, the state 
and the alleged violator.*1* Additionally, no suit may be commenced if 
either EPA or the state is diligently prosecuting an enforcement action to 
require compliance.*45 The person giving notice may intervene in any 
government enforcement action brought in Federal court.31° 


The issue of mootness also arises in the context of the SDWA. As_ 
with the parallel provisions in other environmental statutes, section 1449(a) 
provides for injunctive relief against persons “alleged to be in violation.””317 
The recent decision of the United States Supreme Court in Gwaltney of 
Smithfield v. Chesapeake Bay Foundation, Inc.3'* interpreting the corre- 
sponding provision of the FWPCA would apply with equal force to section 
1449(a) of the SDWA.19 


Section 1449(e) contains the so-called savings clause which pre- 


serves a person’s right “under any statute or common law” to seek 
enforcement of any requirement prescribed by SDWA “or to seek any other 
relief.”52° It refers specifically to a state or local government’s authority to 





311. See, eg., New York v. Thomas, 613 F. Supp. 1472, 1478-81 (D.D.C. 1985), rev’d on 
other grounds, 802 F.2d 1443 (D.C. Cir. 1986), cert. denied, 107 S. Ct. 3196 (1987). 
312. Cf. CWA § 505(a), 33 U.S.C. § 1365(a) (1982) (civil penalties may be assessed). 
313. 42 U.S.C. § 300j-8(d) (1982). For a discussion of the recovery of attorney’s fees under 
the FWPCA, see Fadil, Citizen Suits Against Polluters: Picking up the Pace, 9 Harv. 
Envtl. L. Rev. 23, 55-57 (1985). 
42 U.S.C. § 300j-8(b)(1) (1982). 
Id. 
Td. 
Id. (emphasis added). 
108 S. Ct. 376 (1987). 
Section 505(a) of the FWPCA confers jurisdiction over citizen suits for continuous or 
intermittent violations, but not for wholly past violations. Id. at 38485. 
42 U.S.C. § 300j-8(e) (1982) provides as follows: 
Nothing in this section shall restrict any right which any person (or class of 
persons) may have under any statute or common law to seek enforcement of 
any requirement prescribed by or under this subchapter or to seek any other 
relief. Nothing in this section or in any other law of the United States shall be 
construed to prohibit, exclude, or restrict any State or local government 
from— 
(1) bringing any action or obtaining any remedy or sanction in any State or 
local court, or 
(2) bringing any administrative action or obtaining any administrative 
remedy or sanction, 
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enforce its own environmental requirements against Federal installations by 
judicial or administrative means in local forums, rights granted by section 
1447(a).321 The savings clause preserves existing remedies; it does not 
create new ones. In an opinion interpreting the parallel provision of the 
CAA, the Court of Appeals for the District of Columbia held that the 
savings clause did not create an independent cause of action for damages.322 
Courts in citizen suit cases brought under the FWPCA have routinely 
considered state statutory or common law claims under pendent jurisdic- 
tion, recognizing that such remedies are preserved by the savings clause.323 
The United States Supreme Court has held that the savings clauses do 
preserve a state common law of nuisance,> but not a Federal common law 
of nuisance,>% an implicit private right of action for damages caused by 
violating a statute’s substantive provisions,>2° or jurisdiction under the 
general Federal jurisdiction statutes.327 This rather murky area of the law 
presents a tactical dilemma for state officials wishing to seek enforcement 
against a Federal facility not in compliance with state environmental 
requirements.>28 


9. Contractor-Operated Facilities 


The enforcement by state officials of violations of drinking water 
requirements by public drinking water systems being operated on a Federal 
facility by a contractor presents a new set of considerations which deserves 
some mention here. Federal contractors who operate government-owned 


facilities are not protected by sovereign immunity from state and local 
environmental laws which affect their operations.32° Thus, the entire range 
of criminal, civil, and administrative penalties can be imposed on a 
contractor. If the contractor-operated facility is located on an installation 
under exclusive Federal legislative jurisdiction, however, state law would 
not apply, so state officials could not take enforcement action directly 





against any agency of the United States under State or local law to enforce any 
requirement respecting the provision of safe drinking water or respecting any 
underground injection control program. Nothing in this section shall be 
construed to authorize judicial review of regulations or orders of the 
Administrator under this subchapter except as provided in section 300j-7 of 
this title. For provisions providing for application of certain requirements to 
such agencies in the same manner as to nongovernmental entitles, see section 
300j-6 of this title. 

It is virtually identical to CAA § 304(e), 42 U.S.C. § 706(e) (1982). 

See supra notes 264-99 and accompanying text. 

Natural Resources Defense Council, Inc. v. Train, 510 F.2d 692, 725 (D.C. Cir. 1974). 

Miller I, supra note 304, at 10,321-22 (footnote omitted). 

International Paper Co. v. Ouellette, 107 S. Ct. 805 (1987). 

Milwaukee v. Illinois, 451 U.S. 304 (1981). 

Middlesex County Sewerage Auth. v. Nat’ Sea Clammers Ass’n, 453 U.S. 1 (1981). 

Id. 

This issue is discussed more fully in Kenison, Donovan & Mulligan, supra note 195, at 

5-6, and Stever, supra note 195, at nn.58, 59 and accompanying text. 

See, e.g., United States v. Pennsylvania Envtl. Hearing Bd., 584 F.2d 1273 (3d Cir. 


1978) (government contractor operating ammunition plant not a Federal agency within 
FWPCA). 
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against the contractor.3*° In such cases, state enforcers would likely proceed 
directly against the installation commander on a vicarious liability theory.33! 


10. Exemptions 


Section 1447(b) contains a provision whereby the President can 
exempt a Federal facility from compliance with section 1447(a) “in the 
interest of national security.”>32 Any such exemption must be published in 
the Federal Register and reported to Congress. The CAA, FWPCA, RCRA, 
and NCA contain similar provisions.*3> These exemptions have only been 
applied once in connection with converting an inactive military installation 
in Puerto Rico into a temporary refugee center.>*4 


C. Sole Source Aquifer Provisions 


1. Section 1424(e) and EPA Guidance 


The sole source aquifer provisions of the SDWA contain no express 
waiver of sovereign immunity.3>5 They do, however, place certain con- 
straints on Federal activities which might endanger a protected aquifer. 
Section 1424(e) provides that “no commitment for Federal financial 
assistance (through a grant, contract, loan guarantee or otherwise) may be 





330. See supra note 191 and accompanying text. 

331. Cf. United States v. Ira S. Bushey & Sons, 363 F. Supp. 110 (D. Vt.) (public interest 
in preserving environmental integrity as justification for piercing corporate veil), aff'd, 
487 F.2d 1393 (2d Cir. 1973), cert. denied, 417 U.S. 976 (1974). 

332. 42 U.S.C. § 300j-6(b) (1982) provides in full as follows: 


The Administrator shall waive compliance with subsection (a) of this section 
upon request of the Secretary of Defense and upon a determination by the 
President that the requested waiver is necessary in the interest of national 
security. The Administrator shall maintain a written record of the basis upon 
which such waiver was granted and make such record available for in camera 
examination when relevant in a judicial proceeding under this subchapter. 
Upon the issuance of such a waiver, the Administrator shall publish in the 
Federal Register a notice that the waiver was granted for national security 
purposes, unless, upon the request of the Secretary of Defense, the Admin- 
istrator determines to omit such publication because the publication itself 
would be contrary to the interests of national security, in which event the 
Administrator shall submit notice to the Armed Services Committee of the 
Senate and House of Representatives. 


CAA § 118(b), 42 U.S.C. § 7418(b) (1982); FWPCA § 313(a), 33 U.S.C. § 1323(a) 
(1982); RCRA § 6001, 42 U.S.C. § 6961 (1982) (solid waste management and disposal 
facilities); RCRA § 9007, id. § 6991f(b) (Supp. III 1985) (underground storage tanks); 
NCA § 4(b), id. § 4903(b). These provisions authorize exemptions for only one year 
while the SDWA’s is open-ended. The CAA and FWPCA exemptions contain 
additional language authorizing the President to exempt by regulation military 
weaponry, equipment, aircraft, vehicles, vessels, and other property from the applica- 
tion of those acts. 

Exec. Order No. 12,244, 45 Fed. Reg. 66,443 (1980). The exemption was extended for 
one year by Exec. Order No. 12,327, 46 Fed. Reg. 48,893 (1981). See also Puerto Rico 
v. Muskie, 507 F. Supp. 1035 (D.P.R.) (Federal activity must still satisfy NEPA and 
other environmental statutes), injunction vacated sub nom. Marquez-Colon v. Reagan, 
668 F.2d 611 (1st Cir. 1981). 

42 U.S.CA. §§ 300h-3, 300h-6 (West 1982 & Supp. 1989). 
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entered into for any project which [EPA] determines may contaminate such 
aquifer through a recharge zone so as to create a significant hazard to public 
health.”336 EPA’s proposed rule implementing this provision established a 
process whereby projects which are to receive Federal financial assistance 
are reviewed by EPA.337 The proposed rule makes it clear that the project 
review process does not apply to either direct Federal action or to actions 
performed by a contractor for a Federal agency.33* This approach has been 
criticized as not adequately protecting designated aquifers.39° 


This criticism seems misplaced. The EPA proposed rule contains the 
following explicit guidance for reviewing projects undertaken by Federal 
agencies, either directly or through contractors, which may contaminate a 
designated SSA through its recharge zone: 


[A]n obligation to evaluate ground water impact may exist 
based on other authority. Some actions may be subject to the 
provisions of the National Environmental Policy Act 
(NEPA), and the preparation of an environmental impact 
statement (EIS) may be required. Furthermore, in accor- 
dance with Executive Order [11,752], all Federal facilities 
have a responsibility to take the initiative in the protection of 
the environment.34° 


Accordingly, any Federal project in the recharge zone of a designated SSA 


must, at a minimum, be evaluated under NEPA and Executive Order 
12,088. 


2. Effect of 1986 Amendments 


States with approved SSA demonstration programs can impose 
severe land use restrictions within critical aquifer protection areas.341 While 
they are not required to comply with these restrictions, Federal agencies 


must give them due consideration when planning activities within a 
CAPA.342 


3. Interrelationship of NEPA Order Number 12,088 


The policy goals of NEPA are to be achieved in “cooperation with 
State and local governments.”>43 Prior to preparing an EIS, an agency is 





336. Id. § 300h-3(e). Additionally, all new underground injection wells in designated SSAs 
require permits from EPA. Jd. § 300h-3(b). 
42 Fed. Reg. 51,620-23 (1977). A final rule has been published only with respect to the 
Edwards Aquifer. See supra notes 60-66 and accompanying text. 
42 Fed. Reg. 51,621 (1977). 
See Dycus, supra note 50, at 255-56 n.277; Tripp & Jaffe, supra note 50, at 18 n.106. 
42 Fed. Reg. 51,621 (1977). Exec. Order No. 11,752 was the predecessor of Exec. 
Order No. 12,088. See supra notes 228-237 and accompanying text. 
See supra notes 139-155 and accompanying text. 
But see Oregon Envtl. Council v. Kunzman, 714 F.2d 901 (9th Cir. 1983); Sierra Club 
v. Peterson, 705 F.2d 1475 (9th Cir. 1983) (Exec. Order No. 12,088 enforceable under 
section 10 of the APA). 
42 U.S.C. § 4331(a) (1982). 
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required to obtain the comments of those state and local agencies which are 
authorized to develop and enforce environmental standards.*4* This policy 
is also reflected in the mandates of Executive Order Number 12,088 to 
comply with state and local pollution control standards and to cooperate 


and consult with state and local agencies as to the best means for doing 
so0.345 


The duty of a Federal agency to consider the effects of its activities 
on a designated SSA or CAPA arises in a number of NEPA contexts. A 
proposed agency action crosses the NEPA “threshold” requiring the 
preparation of an EIS if the action “significantly affects the quality of the 
human environment.”346 Among the factors to be considered in determin- 
ing significance are: “The degree to which the proposed action affects public 
health or safety;”47 “[u]nique characteristics of the geographic area such as 
proximity to... ecologically critical areas;”*4* “(t]he degree to which the 
effects on the quality of the human environment are likely to be highly 
controversial;”34° and “[w]hether the action threatens a violation of Federal, 
State, or local law or requirements imposed for the protection of the 
environment.”>5° This analysis is best illustrated in the land use context by 
Maryland National Capital Park & Planning Commission v. United States 
Postal Service [|MNCPC}**! where the court considered whether a proposal 
to build a new postal facility which deviated from local zoning procedures 
required the preparation of an EIS. In addressing this question, the court 
stated: 


The question of significance takes on a distinctive cast 
in the context of land-use planning. We think that much may 





Id. § 4332(2)(C). The mechanism whereby state and local governments coordinate and 
review Federal projects is set forth in Exec. Order No. 12,372, 3 C.F.R. 197 (1983), 
amended by Exec. Order No. 12,416, 3 C.F.R. 186 (1984), reprinted in 31 U.S.C. § 6506 
app. (1982 & Supp. III 1985). Section 1 requires a Federal agency proposing direct 
Federal development to consult with state and local governments that would be directly 
affected. Federal agencies are to utilize the process developed by the state for 
reviewing and coordinating proposed Federal activities. Id. § 2(a). A Federal agency 
reviewing a recommendation concerning a proposed Federal project from a state or 
local official must either accommodate the official’s concern or explain why the 
recommendation was not accepted. Id. § 2(c). The Department of Defense’s imple- 
mentation of Exec. Order No. 12,372 is found in 32 C.F.R. pt. 243 (1987). Among the 
programs and activities covered by the regulation are the following: Installation 
comprehensive master planning; military construction; family housing; real property 
acquisition and disposal; withdrawals of public domain land for military use; substan- 
tial changes in existing use of installations; “preparation of documents in the NEPA 
review process” (EA’s, EIS’s, and FONSI’s); air installation compatible use zone 
(AICUS) studies; natural resource plans; and floodplain management and wetlands 
protection. 48 Fed. Reg. 29,142 (1982) (emphasis added). 

See supra notes 228-38 and accompanying text. 

42 U.S.C. § 4332(2)(C) (1982). 

40 C.F.R. § 1508.27(b)(2) (1988). 

Id. $ 1508.27(b)(3). 

Id. § 1508.27(b)(4). 

Id. § 1508.27(b)(10). 

487 F.2d 1029 (D.C. Cir. 1973). 
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turn on whether the Federal Government conforms to or 
deviates from local or regional regulations of land use.... 


When local zoning regulations and procedures are 
followed in site location decisions by the Federal Govern- 
ment, there is an assurance that such “environmental” effects 
as flow from the special uses of land... will be no greater 
than demanded by the residents acting through their elected 
representatives. There is room for the contention, and there 
may even be a presumption, that such incremental impact on 
the environment as is attributable to the particular land use 
proposed by the Federal agency is not “significant,” that the 
basic environmental impact from the project derives from the 
land use pattern, approved by local authorities, that prevails 
generally for the same kind of land use by private persons. 


When, on the other hand, the Federal Government 
exercises its sovereignty so as to override local zoning pro- 
tections, NEPA requires more careful scrutiny. NEPA has 
full vitality, and its policies cannot be taken as effectuated by 
local land use control, where the proposal of the Federal 
Government reflects a distinctive difference in kind from the 
types of land use, proposed by private and local government 
sponsors, that can fairly be taken as within the scope of local 
controls. The same considerations may apply where there are 
differences in degree so great as to make a difference in kind, 
or where potential environmental effects extend geographically 
beyond the control [of] one independent local or regional 
government.352 


The plain language of NEPA and its implementing regulations make it clear 
that the principle enunciated in MNCPC has the same vitality when a local 
government’s authority to regulate land use flows from a Federal environ- 
mental statute rather than from its inherent police power. Thus, an EIS 
would likely be required whenever a Federal agency proposes an action in 
the recharge area of a designated SSA which might result in significant 
contamination of the aquifer. Similarly, if the SSA contains a CAPA, a 
proposed Federal activity which is inconsistent with the management plan 
developed for that CAPA would likewise trigger the EIS requirement. 


Whether and to what extent a proposed Federal action might 
contaminate a designated SSA, or conflict with a CAPA-management 
scheme, will also affect the alternatives the agency should consider and what 





352. Id. at 1036-37 (citations and footnote omitted) (emphasis added). See also Isle of Hope 
Historical Ass’n, Inc. v. U.S. Army Corps of Eng’rs, 646 F.2d 215 (Sth Cir. 1981). 
“[T]he EIS was not intended to be a substitute community planning device.” 
Concerned About Trident v. Rumsfeld, 555 F.2d 817, 829 (D.C. Cir. 1977). Further, 
NEPA may not be used to justify improper exclusionary zoning. Town of Groton v. 
Laird, 353 F. Supp. 344 (D. Conn. 1972). A local government has standing to sue under 
NEPA. City of Davis v. Coleman, 521 F.2d 661 (9th Cir. 1975). 
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impacts should be addressed in the EA or EIS.353 Reasonable alternatives 
which avoid or minimize potential harm to protected aquifers should be 
given highest priority in an agency’s decisionmaking process. Most of the 
impact of a Federal activity on a protected aquifer is likely to be indirect: 
later in time and farther removed in distance from the activity.54 An 
agency’s duty to consider impacts is not lessened because they are 
indirect.355 An agency also has a duty in analyzing the environmental 
consequences of a proposed action to discuss “[p]ossible conflicts between 
the proposed action and the objectives of Federal, regional, State, and local 
... land use plans, policies and controls for the area concerned.”356 


Thus, while a state’s regulation of activity within a protected aquifer 
does not flow from a “clear and unambiguous” waiver of sovereign 
immunity, neither may it be ignored. NEPA and Executive Order 12,088 
place a heavy burden on Federal agencies to give such regulation careful 
scrutiny in their decisionmaking process. Failure to do so could result in 
needless litigation, unnecessary delay, and increased costs. 


D. Wellhead Protection Provisions 


1. Section 1428 and Waiver of Sovereign Immunity 


The new wellhead protection provision of the SDWA contains a 


waiver of sovereign immunity which requires Federal agencies to comply 
with state WHP programs which have been approved by EPA. Section 
1428(h) provides in part as follows: 


Each department, agency, and instrumentality of . . . the Fed- 
eral Government having jurisdiction over any potential 
source of contaminants identified by a State program pursu- 
ant to the provisions of subsection (a)(3) . . . shall be subject 
to and comply with all requirements of the State program 
developed according to subsection (a)(4)... applicable to 
such potential source of contaminants, both substantive and 
procedural, in the same manner, and to the same extent, as 
any other person is subject to such requirements, including 
the payment of reasonable charges and fees.357 





See supra notes 257-263 and accompanying text. 

40 CF.R. § 1508.8(b) (1988). 

Id. $ 1502.16(b). See, e.g., Sierra Club v. Marsh, 769 F.2d 868 (1st Cir. 1985) (indirect 
impacts of proposed cargo port and causeway did not justify FONSI); cf. Methow 
Valley Citizens Council v. Regional Forester, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20,932 
(D. Or. 1986) (indirect impacts too remote to warrant discussion). 

40 C.F.R. § 1502.16(c) (1988). See Isle of Hope, 646 F.2d at 220. 

42 US.C.A. § 300h-7(h) (West Supp. 1989). The section also provides for a 
presidential exemption if it is in “the paramount interest of the United States to do so.” 
This exemption is not available because of lack of funds unless the President requested 
adequate funds and Congress failed to appropriate them. Jd. Section 1428(h) is 
virtually identical to section 119 of the CAA. 42 U.S.C. § 7418 (1982). 
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In theory, anthropogenic sources of contaminants under the control of a 
Federal agency which have been identified by a state in an approved WHP 
program must comply with the management scheme developed for that 
source or category of sources.*58 


This approach to sovereign immunity is unique and is one which will 
doubtless engender controversy. The regulatory schemes created by the 
other major environmental statutes,>>° and by the NPDWR?© and UIC?®! 
provisions of the SDWA, require the states to incorporate and enforce 
pollution control standards established by EPA. In most instances, states 
can impose more stringent standards. The general regulatory scheme 
relative to a particular environmental medium or source of pollution 
applicable to all Federal facilities, in all states, can be readily determined by 
reference to EPA regulations. A uniform approach permits agency-wide 
planning, management, and budgeting and allows an agency to concentrate 
its efforts on facilities which have unique environmental problems or which 
are located in states with especially stringent pollution control standards. In 
contrast, under the WHP program, the requirements Federal agencies must 
comply with are developed by each state, within very broad statutory and 
regulatory parameters, and approved by EPA.3°? The potential sources of 
contaminants regulated under approved WHP programs, or the regulatory 
scheme applicable to a particular category of sources, may vary widely from 
state to state and even from WHPA to WHPA within the same state. The 


commander of a military installation (and the manager of any other Federal 
facility) which lies within an approved WHPA will be left to determine 
whether, and to what extent, each listed potential source of contamination 
is regulated by the state. 


The review performed by an installation to determine whether or not 
a particular activity is regulated by a state WHP program may be compared 
to consistency determinations made pursuant to the Coastal Zone Manage- 
ment Act (CZMA).3° States with approved coastal zone management plans 
are eligible for Federal grants for administering such plans.3% As further 
incentive to the states to develop such plans, the CZMA requires that 
Federal activities which directly affect the coastal zone be “to the maximum 
extent practicable” consistent with approved state coastal management 





358. See supra notes 161-62 and accompanying text. See infra text following note 369 for a 
discussion of anthropogenic sources of contaminants. 

359. See, eg., CAA § 110, 42 U.S.C. § 7410 (1982); FWPCA §§ 303, 402(b), 33 U.S.C. $§ 
1313, 1342(b) (1982); RCRA §§ 3006, 4002, 42 U.S.C.A. $§ 6926, 6942 (West 1983 & 
Supp. 1989). 

360. See supra notes 8-49, 92-125 and accompanying text. 
See supra notes 50-59, 133-138 and accompanying text. 
See supra notes 156-175 and accompanying text. 
16 U.S.C. §§ 1451-1464 (1982). 
Id. §§ 1454-1455a. The program is administered by the United States Department of 
Commerce through the National Oceanic and Atmospheric Administration. Detailed 
guidance on coastal zone management program development is at 15 C.F.R. pt. 923 
(1988). Regulations regarding Federal grants are at parts 926-27. 
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programs.>® The regulatory scope of the CZMA is not as broad as that of 
the WHP program in that activities on an installation are regulated by the 
former only insofar as they have direct impact off the installation.5* The 
consistency review process under the CZMA, however, may provide a 
useful framework for installations faced with the task of complying with a 
state WHP program. 


2. Application of the Hancock Standard 
a. Hancock revisited 


As previously discussed, the Supreme Court case of Hancock v. 
Train?®’ and its progeny established the standard by which state environ- 
mental “requirements” imposed on Federal agencies are to be measured: 
The congressional waiver of sovereign immunity must be “clear and 
unambiguous” and the state requirements uniform, objective, administra- 
tively predetermined and relatively precise.>®* 


b. Scope of waiver and EPA guidance 
(1) Sources of contamination covered 


The SWDA provides that the purpose of a state’s WHP program is 
to control potential anthropogenic sources of contamination.>°° EPA guid- 
ance defines an anthropogenic source as any activity, performed by or 
caused by human actions, that is or can potentially be a source of 
contamination to ground water—including human actions affecting natural 
contaminants. The releases can be either from point sources, such as 
landfills or impoundments, or from nonpoint sources, such as the wide- 
spread application of agricultural chemicals or releases from areas contain- 
ing septic tanks. In addition, the releases can be directly from the anthro- 
pogenic source activity, such as a leaking underground storage tank or 
surface impoundment, or indirectly from an activity that causes contamina- 
tion such as groundwater pumping that accelerates salt water intrusion. 
Finally, a contaminant is interpreted in the WHP Program as an organic, 
inorganic, radiological, or microbiological substance that is regulated under 
Federal, state, or local environmental programs, and any other substance 
that the state determines appropriate.2” Additionally, to assist states in 
determining the categories of sources to be regulated, EPA has provided 
two examples of lists of categories, both of which are quite 





365. 16 U.S.C. § 1456(c)(1) (1982). Implementing regulations are found at 15 C.F.R. pt. 
930 (1988). For a more detailed discussion of Federal consistency determinations 
under the CZMA, see Comment, Federal Consistency Under the Coastal Zone Manage- 
ment Act, 7 U. Haw. L. Rev. 135 (1985). 

16 U.S.C. § 1453(1) (1982). See Secretary of the Interior v. California, 464 U.S. 312 
(“directly affecting” narrowly construed), on remand, 729 F.2d 614 (9th Cir. 1984). 
426 US. 167 (1976). 

See supra notes 190-227 and accompanying text. 

42 U.S.C.A. § 300h-7(a)(3) (West Supp. 1989). 

WHP Application Guidance, supra note 162, at 21. 
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comprehensive.37! The list of potential sources is to be compiled by 





371. Id. at 23,24. The former, taken from a 1984 Office of Technology Assessment report, 
is reproduced below: 


CATEGORY I—Sources designed to discharge substances 
Subsurface percolation (e.g., septic tanks and cesspools) 
Injection wells 

Hazardous waste 

Non-hazardous waste (e.g., brine disposal and drainage) 
Non-waste (e.g., enhanced recovery, artificial recharge solution mining, and 
in-situ mining) 

Land application 

Waste water (e.g., spray irrigation) 

Wastewater byproducts (e.g., sludge) 

Hazardous waste 

Non-hazardous waste 


CATEGORY II—Sources designed to store, treat, and/or dispose of sub- 
stances; discharge through unplanned release 
Landfills 
Industrial hazardous waste 
Industrial non-hazardous waste 
Municipal sanitary 
Open dumps, including illegal dumping (waste) 
Residential (or local) disposal (waste) 
Surface impoundments 
Hazardous waste 
Non-hazardous waste 
Waste tailings 
Waste piles 
Hazardous waste 
Non-hazardous waste 
Materials stockpiles (non-waste) 
rds 


Animal burial 

Aboveground storage tanks 
Hazardous waste 

Non-hazardous waste 

Non-waste 

Underground storage tanks 
Hazardous waste 

Non-hazardous waste 

Non-waste 

Containers 

Hazardous waste 

Non-hazardous waste 

Non-waste 

Open burning and detonation sites 
Radioactive disposal sites 
CATEGORY III—Sources designed to retain substances during transport or 
transmission 

Pipelines 
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conducting an inventory in which each source is to be identified by name 
and location.’ Thus, by referring to the list of potential sources of 
contamination identified in an approved WHP program, it will be relatively 
easy for a Federal agency to apply the Hancock test in determining which of 
its activities within a designated WHP area are subject to state regulation. 


(2) Regulations to which sources are subject 


Not so easily ascertainable is whether, and to what extent, identified 
sources on a Federal installation are subject to state regulation under an 
approved WHP management scheme. The statutory language is broad?73 to 





Hazardous waste 

Non-hazardous waste 

Non-waste 

Materials transport and transfer operations 
Hazardous waste 

Non-hazardous waste 

Non-waste 


CATEGORY IV—Sources discharging substances as a consequence of other 
planned activities 
Irrigation practices (e.g., return flow) 
Pesticide applications 
Fertilizer applications 
Animal feeding operations 

_ De-icing salts applications 
Urban runoff 
Percolation of atmospheric pollutants 
Mining and mine drainage 
Surface and mine-related 
Underground mine-related 


CATEGORY V—Sources providing conduit or inducing discharge through 
altered flow patterns 

Production wells 

Oil (and gas) wells 

Geothermal and heat recovery wells 

Water supply wells 

Other wells (non-waste) 

Monitoring wells 

Exploration wells 

Construction excavation 


CATEGORY VI—Naturally occurring sources whose discharge is created 
and/or exacerbated by human activity 
Groundwater—surface water interactions 
Natural leaching 
Salt-water intrusion/brackish water upconing (or intrusion of other poor- 
quality natural water) 

372. Id. at 25-26. 


373. Ata minimum, a state program should contain “as appropriate, technical assistance, 
financial assistance, implementation of control measures, education, training, and 
demonstration projects to protect the water supply within wellhead protection areas 
from such contaminants.” 42 U.S.C.A. § 300h-7(a)(4) (West Supp. 1989). 
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“afford States maximum flexibility in formulating a protection strategy.”74 
That mandate is reflected in EPA’s WHP guidance which provides as 
follows: 


In developing its approach to source management, the State 
should recognize that it is probably necessary to use a mix of 
the methods identified in the Statute. Different management 
methods may require more emphasis depending on the 
particular source, location and institutional setting. For ex- 
ample, if industrial facilities are the major source of concern, 
design and operating standards may be the most effective; by 
contrast, if nonpoint sources (e.g., septic tanks, fertilizer 
application) are the principal concerns, best management 
practices along with education and technical assistance may 
be more effective. The approach that will be used to manage 
sources should also explain the linkage between the sources 
inventoried ...and the method of management. 


State submittals should, therefore, include a discussion 
of creating new or enhancing existing controls and other 
protection measures for all sources of contamination identi- 
fied by the inventory in the WHPA. The discussion in the 
State’s submittal should explain the criteria used to deter- 
mine the appropriate management method. It should also 
identify sources covered by State and Federal statutes that 
will be addressed directly by the State’s WHP Program.>75 


That aspect of a state’s WHP program which would likely have the 
greatest impact on Federal facilities is the control measures the states might 
impose on those potential sources of contamination identified within a 
designated WHPA which are federally owned or operated. EPA guidance in 
this respect is also somewhat general: Control measures “could include 
permit requirements for siting and operation of facilities posing potential 
risks, spill prevention control and counter-measure plans, testing/monitor- 
ing and inspection requirements, performance standards and specifications, 
best management practices, discharge or ambient quality standards, con- 
servation easements or zoning and land use controls.”376 That language, 
though helpful, is hortatory and brings the statutory “requirements” only a 
small step closer to the Hancock threshold. 


c. Legislative history 
A review of the legislative history of the 1986 amendments does little 


to advance our journey. The House proposal to amend the SDWA 
contained a broad groundwater protection program.>”7 Federal agencies 





374. H.R. Conf. Rep. No. 575, 99th Cong., 2d Sess. 45 (1986), reprinted in 1986 U.S. Code 
Cong. & Admin. News 1592, 1609. 

375. WHP Application Guidance, supra note 162, at 27. 

376. Id. 

377. H.R. 1650, supra note 128. Section 203 provided, in pertinent part, as follows: 
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conducting or supporting an activity affecting an identified critical recharge 
area would have been required to “conduct or support those activities in a 
manner...consistent with the approved plan.”378 The Senate version 
contained no similar provision.>”? As a result, a compromise was forged in 
conference with little debate.3®° The only substantive comment relating to 
the waiver of sovereign immunity provision simply refers to the correspond- 
ing provisions in other Federal environmental statutes being used as a 
model.3*! As previously noted, however, the regulatory schemes created 





(a) STATE PLANS.— After notice and opportunity for public hearing and 
within 36 months after the date of the enactment of this section, each State 
shall adopt and submit to the Administrator a comprehensive State plan to 
protect underground sources of drinking water from contamination that may 
adversely affect the health of persons. Each State plan under this section shall 
at a minimum— 

(1) specify the lead agency which has responsibility for implementing the 
plan and demonstrate that this agency has adequate legal authority and 
financial resources to perform this function; 

(2) identify each underground source of drinking water in the State and 
perform all assessment which describes, for each such source, the quality and 
quantity of water which it contains, its flow patterns and critical recharge 
zones, and its known and potential sources of contamination; 

(3) describe for each underground source of drinking water identified 
pursuant to paragraph (2) the location and types of human development 
which affect the source and the types of such development which can occur 
without resulting in the degradation of such sources; 

(4) set out the reguiations and other measures which the State will 
implement under the plan, including the establishment of best management 
practices (BMPs) for categories or sub-categories of activities that may 
contaminate underground drinking water sources; and 

(5S) guarantee or provide for an alternative drinking water supply when an 
underground source of drinking water is contaminated so as to adversely 
affect the health of persons. 


In developing the State plan, the State may categorize aquifers and, assuring 
the protection of public health, afford different levels of protection to 
different aquifers, based on quality and uses of the aquifer concerned. 
Nothing in this section shall require the Administrator to promulgate 
regulations under this section. 
Id. at H4293. 
Id. at H4294. 
S. 124, 99th Cong., 1st Sess., 131 Cong. Rec. S6391-97 (daily ed. May 16, 1985). 
The compromise version of S. 124 and the accompanying conference report are at 132 
Cong. Reg. H2325-39 (daily ed. May 5, 1986). For the extent of congressional debate, 
see 132 Cong. Rec. H2632-42 (daily ed. May 13, 1986) (House debate); 132 Cong. Rec. 
$6284-6301 (daily ed. May 21, 1986) (Senate debate). 
A second element which was in the House bill, but which is dropped from 
the conference report was the requirement that Federal development projects 
or projects assisted by Federal funds be consistent with State or local wellhead 
protection programs. Several Federal departments and agencies expressed 
concern to the conferees about these proposed consistency requirements. And 
in response to these requests which were summarized and focused by the 
Attorney General in a letter to the conferees, we have dropped the consis- 
tency requirement. 
In its stead these amendments include language which has become 
virtually boilerplate in other Federal statutes. It requires Federal agencies 
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under those statutes is far different from that created by the WHP 
provisions. The legislative history, while clearly demonstrating congres- 
sional intent, is of little practical value. 


d. Conclusion 


Does section 1428 have real substance, or are Federal agencies 
beyond the reach of state WHP programs? The plain language of section 
1428 effects a clear and unambiguous waiver of sovereign immunity. The 
absence of clear guidance from either Congress or EPA on the scope of the 
waiver, however, places the burden on state officials to develop a program 
as it relates to federally owned or operated sources of contamination that is 
flexible yet specific enough to satisfy the Hancock standard. It also will place 
a burden on installation commanders and the managers of other Federal 
facilities to determine to what extent they must comply with state WHP 
programs. It is incumbent, therefore, on Federal and state officials to work 
together early in the development phase when potential sources of contam- 
ination are being inventoried and management schemes are being devel- 
oped. 


Close coordination will be especially important where a state WHP 
program attempts to impose land use restrictions on Federal land. The 
Federal Government, as a general rule, is not subject to state land use 
regulation.**? As the United States Supreme Court stated recently: 





that have jurisdiction over potential sources of contamination within wellhead 
areas to operate those facilities under the same rules and regulations and in 
the same manner as is required of any other person. The President is given 
authority to exempt any Federal facility from this requirement, if he deter- 
mines that it is in the paramount interest of the United States to do so. As I 
say, Mr. President, this language which occurs in the Clean Air Act, the Clean 
Water Act, the Solid Waste Disposal Act, the Superfund amendments which 
are now pending in the conference, and which is included in the current law 
verision [sic] of the Safe Drinking Water Act itself has become a standard 
feature of Federal law to rationalize the regulatory status of Federal facilities 
without establishing an onerous and complicated review process as might be 
required by some interpretations of the consistency language which was 
included in the House amendment. 
Id. at S6290 (statement of Sen. Durenberger). 
See, e.g., Citizens for a Better Henderson v. Hodel, 768 F.2d 1051 (9th Cir. 1985); 
Stewart v. United States Postal Serv., 508 F. Supp. 112 (N.D. Cal. 1980). State 
regulation of Federal lands is governed by standard preemption analysis. California 
Coastal Comm’n v. Granite Rock Co., 107 S. Ct. 1419 (1987). The Court defined the 
test as follows: 
[S]tate law can be pre-empted in either of two general ways. If Congress 
evidences an intent to occupy a given field, any state law following within that 
field is pre-empted. If Congress has not entirely displaced state regulation 
over the matter in question, state law is still pre-empted to the extent it 
actually conflicts with federal law, that is, when it is impossible to comply with 
both state and federal law, or where the state law stands as an obstacle to the 
accomplishment of the full purposes and objectives of Congress. 
Id. at 1425 (quoting Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248 (1984) 
(citations omitted). 
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The line between environmental regulation and land use 
planning will not always be bright .... Land use planning in 
essence chooses particular uses for the land; environmental 
regulation, at its core, does not mandate particular uses of the 
land but requires only that, however the land is used, damage 
to the environment is kept within prescribed limits.>*? 


Under the WHP program, the line between land use planning and environ- 
mental regulation is even less defined. Further, the legal tests to determine 
whether a Federal agency is required to comply with a state regulation are 
different: the Hancock test for environmental regulations and preemption 
analysis for land use restrictions. That close scrutiny will not be performed 
in the United States Supreme Court, but in negotiations at a local level 
between state and Federal officials who are attempting to develop a 
workable and effective WHP program. 


3. Enforceability Against Federal Facilities 


One question left unanswered by the 1986 amendments is whether a 
state can take enforcement action against a Federal agency that violates a 
requirement established under an approved WHP program. The citizen’s 
suit provision of the SDWA?*4 was unchanged by the amendments. The 
original House proposal would have permitted citizen’s suits against the 
states and EPA to enforce their duties under the WHP program.3*> This 
provision was intentionally omitted in conference. In announcing the 
compromise, Senator Durenberger stated: 


[T]Jhere is no provision in this section for a citizen suit to 
enforce the requirements to define wellhead areas, identify 
sources of contaminants or develop plans to protect ground- 
water resources. It would not be appropriate to make the first 
step in a national groundwater protection effort a step into 
Federal district court to establish the outlines of 50 State 
programs in consent decrees approved by Federal judges.3*6 


Despite the lack of congressional debate on the issue, it appears that 
a state can obtain injunctive relief in Federal district court against a Federal 
agency that violates the requirements of an approved state WHP program. 
Section 1449(a) provides in part that “any person may commence a civil 
action on his own behalf ...against any person (including the United 





Granite Rock at 1428. 

42 US.C.A. § 300j-8 (West 1982 & Supp. 1989). 

(d) Enforcement 

(1) Section 1449—The duties of the States and the Administrator set forth in this 


section shall be treated as “requirement prescribed under this title” for purposes of 
section 1449. 


H.R. 1650, supra note 128, at H4294. 

132 Cong. Rec. $6290 (daily ed. May 21, 1986); but cf. “The section’s exposure to the 
citizen suit provisions of the act expands even further the opportunity for environmen- 
tal activities to sue in Federal court ....” Id. at S6297 (statement of Sen. Helms). It 
should be noted that Senator Helms was not a Senate conferee. 
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States .. .) who is alleged to be in violation of any requirement prescribed by 
or under [the SDWA].”387 The requirements developed by a state pursuant 
to an approved WHP program are prescribed under the SDWA. Further, to 
require Federal agencies to comply with state requirements without giving 
the states a means of enforcement would leave the states with only indirect 
means of enforcement, like NEPA and Executive Order 12,088. Enforce- 
ment under section 1449(a) is limited to injunctive relief, although attorney 
fees and other costs of litigation may be awarded.3** State judicial and 
administrative forums would not be available as they can consider only 
violations of drinking-water and UIC regulations.3®° 


V. THE SAFE DRINKING WATER ACT AS A SWORD 


The installation commander should not view the SDWA as just 
another tool for state and local governments to impose their wills on the 
operation of the installation. Many installations obtain their drinking water 
from underground aquifers.29 As does any land manager, an installation 
commander wants to protect the installation’s drinking water from contam- 
ination by sources on and off the installation. Section 1424(a)(1) provides 
that “any person” may petition EPA to have a qualified area designated a 
sole source aquifer.3®! “Person” includes a Federal agency, or any officer, 
employee, or agent thereof.*°? Thus, if an installation is successful in getting 
an underlying aquifer designated an SSA, development in those off- 
installation areas which overlie the aquifer can be limited. The most 
important limitation requires EPA to review projects (such as highway 
construction) which receive Federal financial assistance to ensure the 
aquifer will not be contaminated through a recharge zone.>** The review of 
federally funded highway construction projects can be particularly impor- 
tant. Mitigation measures imposed by EPA could result in impeding much 
of the off-installation growth that would inevitably flow from highway 
construction, thus further protecting the aquifer from contamination. 


While the SSA demonstration program and WHP program are 
administered by the states, they provide military installations with additional 
opportunities to indirectly control off-installation growth. An installation 
which relies on groundwater for drinking water and which is located in a 
state that is developing either program, should urge the state to have part of 
the installation’s aquifer designated a CAPA or WHPA, particularly if the 





387. 42 U.S.C. § 300j-8(a)(1) (1982) (emphasis added). 

388. Id. at § 300j-8(d). 

389. Id. at $ 300j-8(e). 

390. Telephone interviews with Patricia Janssen, Office of the Deputy Assistant Secretary 
of Defense (Environment) (Jun. 30, 1987; Jul. 11, 1987). 

391. 42 U.S.C. § 300h-3(a)(1) (1982). 

392. Id. at $ 300f(12). 

393. Id. at $ 300j-3(e). EPA would also review permit requests for new underground 
injection wells in an SSA. Id. at § 300j-3(b). 

394. For a thorough discussion of the “growth-inducing effects” of highway construction, 
see City of Davis v. Coleman, 521 F.2d 661, 676-77 (9th Cir. 1975). 
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aquifer extends beyond installation boundaries. The installation can then 
work with the state to ensure the state management plan will adequately 
protect the aquifer from contamination. 


VI. CONCLUSION 


The SDWA Amendments of 1986 place new responsibilities on EPA 
to regulate drinking water and give states greater enforcement authority to 
ensure public water systems provide the safest drinking water possible to its 
customers. Military installations which operate public drinking water sys- 
tems are subject to these regulations and the full panoply of state enforce- 
ment mechanisms. 


The SDWA also created two groundwater protection strategies 
which may also affect the operation of a military installation. The sole 
source aquifer program, while it does not expressly apply to direct Federal 
action, may nevertheless indirectly influence a Federal agency’s activities. 
Any Federal agency that is proposing a project in the recharge area of a 
designated sole source aquifer must consider during predecisional environ- 
mental impact review the effect the project will have on the aquifer. The 
effect of the wellhead protection program on the operation of military 
installations and other Federal enclaves may be even more profound. Under 
that program Congress has expressly waived sovereign immunity, but has 
left to the individual states the task of developing requirements which can be 
enforced against Federal activities. Military installations will face the 
dilemma of maintaining their integrity in order to fulfill their national 
defense missions while being good neighbors by avoiding or minimizing the 
contamination of underground sources of drinking water. It is paramount, 
therefore, for the installations to work closely with the state and local 
officials who are developing groundwater protection plans to ensure the 
needs of both are satisfied. 
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A CASE FOR CRIMINAL ENFORCEMENT OF 
_ FEDERAL ENVIRONMENTAL LAWS 


Commander Larry D. Wynne, JAGC, USN * 


The author advocates greater use of criminal sanctions to deter 
environmental violations. He refutes the inference that the difference 
’ between criminal sanctions and civil penalties are mere procedural 
distinctions and suggests that criminal enforcement is no more cum- 
bersome or burdensome than civil proceedings. After examining and 
evaluating principal environmental statutes and other related criminal 
laws, the author argues that the advantages of civil enforcement are 
largely illusionary and that, in the case of three types of violators 
(midnight dumpers, unrepentant permit holders, and Federal facilities), 
criminal penalties not only have an important deterrent effect but are 
the only practical sanctions. The author concludes by asserting that the 
inherent simplicity and practicality of a comprehensive scheme of 
criminal laws make enhanced criminal enforcement an essential part of 
efforts to improve environmental compliance. 


When you wish to produce a result by means of an instru- 
ment, do not allow yourself to complicate it by introducing 
many subsidiary parts, but follow the briefest way possible, 
and do not act as those who when they do not know how to 
express a thing... proceed by a method of circumlocution 
and with great prolixity and confusion. 


—Leonardo da Vinci! 





* Commander Wynne is currently serving as legislative counsel, Office of 
Legislative Affairs, Navy Department, Washington, DC. He received his B.S. 
degree from Mississippi State University in May 1972, his J.D. degree from the 
University of Mississippi in January 1981, and his LL.M. degree from George 
Washington University in February 1989. This article is based on a thesis 
submitted as part of the author’s LL.M. degree work at George Washington 
University. 

1. Quoted at 1 A. Reitze, Environmental Law four-126 (2d ed. 1972) (contrasting 


enforcement under the Refuse Act, see infra text accompanying note 24 and the 1970 
version of the Federal Water Pollution Control Act (FWPCA)). 
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I. INTRODUCTION AND SYNOPSIS 


The result we wish to produce is obviously improved environmental 
quality, perhaps even the lofty objective of “productive and enjoyable 
harmony between man and his environment ... .”2 Our instruments, at least 
within the scope of this article, are “the fine quillets of the law.”? Any 
practitioner now considering the “incredibly complicated mix of environ- 
mental laws at the national level,”* and the complications imposed by 
federalism’ and Federal facilities® is forced to conclude, however, that da 
Vinci’s admonition to keep it simple has not been followed. Further 
clouding the situation is a fundamental misconception about the differing 
natures of civil and criminal enforcement procedures as applied to environ- 
mental laws. The difference is more than a mere procedural distinction, as 
is commonly but mistakenly believed.” Unfortunately, this incorrect view 
has led to the false conclusion that criminal enforcement efforts in the 
environmental arena are not worth undertaking.® This notion, in turn, has 
unnecessarily complicated our Federal system of environmental enforce- 
ment and impeded its development.® 


The underutilization of available criminal enforcement provisions 
has not gone unnoticed, at least from the perspective of the efficient use of 
legal resources. The Land Division of the Department of Justice has even 
issued a formal directive requiring that “[w]hen both civil and criminal 
actions are possible for a single statute, a criminal proceeding should 


generally be brought and resolved before a civil action,”!° unless protection 
of public health or preservation of the environment necessitates injunctive 
relief.11 The Environmental Protection Agency (EPA) is also “steadily 





National Environmental Policy Act of 1969 (NEPA), § 101, 42 U.S.C. § 4321 (1986). 
Rockefeller, Introduction to the Environmental Protection Symposium, 35 Alb L. Rev. 23 
(1970) (combining “Earth Day” emotionalism with a call for practical action to protect 
the environment). 

Ruckelshaus, Environmental Protection: A Brief History of the Environmental Movement 
in America and the Implications Abroad, 15 Envtl. L. 455, 457 (1985). 

See Manley, Federalism and Management of the Environment, 19 Urb. Law. 661 (1987). 
Donnelly & Van Ness, The Warrior and the Druid-The DOD and Environmental Law, 33 
Fed. B. & News J. 37-8 (1986). 

For an early description of the supposed limits on criminal enforcement, see Kovel, A 
Case for Civil Penalties: Air Pollution Control, 46 J. Urb. L. 153 (1969). 

For an early description of the “cumbersome” aspects of criminal enforcement, see 
Laughran, The Law and the Corporate Polluter: Flexibility and Adaption in the 
Developing Law of the Environment, 23 Mercer L. Rev. 571, 585 (1972). 

See Riesel, Criminal Prosecution and Defense of Environmental Wrongs, 15 Envtl. L. 
Rep. (Envtl. L. Inst.) 10065 (1985). 

Department of Justice, Land and Natural Resources Division Directive no. 5-87, Oct. 
13, 1987, cited in Marzulla, Lands Division Confronts the Need for Civil and Criminal 
Environmental Enforcement, 3 Nat’l. Envtl. Enforcement J. 3 (Jan. 1988). 

Habicht, The Federal Perspective on Environmental Criminal Enforcement: How to 
Remain on the Civil Side, 17 Envtl. L. Rep. (Envtl. L. Inst.) 10478, 10481 & n.24 (1987), 
citing a conversation with Judson Starr, Chief of the Environmental Crimes Section, 
Land and Natural Resources Division, Department of Justice. See Starr, Countering 
Environmental Crime, 13 B.C. Envtl. Aff. L. Rev. 379 (1986). 
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increasing its commitment to environmental enforcement.”!? Statistics on 
enforcement actions show an increased emphasis on criminal 
enfcrcement.!3 This article provides appropriate legal and logical founda- 
tions to support this observed increase in the number of environmental 
cases resolved by criminal enforcement of Federal statutes. In so doing, the 
article also serves to illustrate that criminal enforcement, because of its 
inherent simplicity and retributive/deterrent value,!* is an essential tool of 
environmental regulation that should always be considered early in the 
enforcement process. This is particularly the case when the enforcement 
process is directed against responsible individuals.'* 


Following a brief consideration of the philosophy of environmental 
enforcement and the problems recently encountered in civil enforcement 
actions, this article will examine the historical development and the present 
judicial climate surrounding the criminal enforcement provisions of the 
principal Federal environmental statutes. This examination will involve a 
comparative analysis of civil enforcement mechanisms and an analogy to 
enforcement under other “general welfare statutes.” Careful evaluation of 
potential affirmative defenses, as well as procedural and evidentiary con- 
cerns, will demonstrate that the legal justifications underlying the prefer- 
ence for civil remedies are largely illusionary.!* This conclusion will be 
supported by illustrations of three specific situations: those involving the 
“midnight dumper,”!” the unrepentant permit holder,!* and Federally 
owned or operated facility.1® 


II. PHILOSOPHIES OF ENVIRONMENTAL ENFORCEMENT 


No discussion of the nature of society’s actions to solve problems can 
be complete without some understanding of the jurisprudential underpin- 
nings of our decisionmaking processes. For purposes of this article, such an 
understanding may be achieved without entering the continuing debate over 





12. Adams & Braem, EPA’s Enforcement Priorities for Fiscal Year 1988, 2 Nat'l. Envtl. 
Enforcement J. 3, 10 (Sep. 1987). 

13. Habicht, supra note 11, at 10478; McMurry & Ramsey, Environmental Crime: The Use 
of Criminal Sanctions In Enforcing Environmental Laws, 19 Loy. L.A.L. Rev. 1133 
(1986). 

14. McMurry & Ramsey, supra note 13, at 1138. 

15. See Riesel, supra note 9, at 10072, commenting on the views expressed in Olds, 
Unkovic, & Levin, Thoughts on the Role of Penalties In the Enforcement of The Clean Air 
Act and Water Acts, 17 Dug. L. Rev. 1 (1978-79). The understanding by prosecutors of 
the importance of indicting people who can go to jail is demonstrated by the guidance 
provided in handling such cases. See 4 Department of Justice Manual § 5-3.731 (P-H) 
(1987, Supp. 1988). 

N. Frank, From Criminal Law to Regulation: A Historical Analysis of Health and Safety 
Law 1 (1986). 

Habicht, supra note 11, at 10481. 

Starr, supra note 11, at 382. 

See Note, How Well Can States Enforce Their Environmental Laws When the Polluter is 
the United States Government?, 18 Rutgers L.J. 123 (1986). 
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the distinction, if any, between “law as it is from law as it ought to be.” 2° For 
simplicity, therefore, substantive validity of the pertinent environmental 
statutory schemes is assumed. The philosophical and historical overview 
which follows, then, is limited to an examination of those assumptions 
underlying the popularly espoused conclusions about the relative merits and 
appropriate uses of civil and criminal enforcement procedures. In essence, 
this article does not so much argue for a change in environmental laws as it 
does the need to more effectively and aggressively exercise the full enforce- 
ment authority provided by those laws, as they now exist. 


A. The Historical Perspective 


The appealing simplicity of the use of criminal sanctions under 
modern Federal environmental law, specifically the Air Quality Act of 1967, 
was recognized as early as 1968.2) It was not long, however, before 
commentators began to condemn the retributive nature and the cumber- 
some procedural aspects of criminal penalties and to suggest the almost 
exclusive use of civil penalties instead.?2 Civil penalties were, the commen- 
tators argued, essentially economic and, therefore, better suited to penalize 
undesirable actions which were essentially economic; the guaranteed rights 
of criminal procedure were simply unnecessary baggage.” In the early 
1970’s, these practical arguments for exclusive civil enforcement were 
weakened somewhat by the unexpected effectiveness of the resurrected 
Refuse Act of 1899.24 


The Refuse Act (the common name for section 13 of the Rivers and 
Harbors Appropriation Act of 1899)?5 was originally part of a statutory 
scheme intended to protect the navigability of the nation’s waters and allow 
in rem actions for the removal of wrecks and other hazards to navigation.”® 
Misdemeanor criminal sanctions?’ and reward or “qui tam” provisions”® 





Hart, Positivism and the Separation of Law and Morals, 71 Harv. L. Rev. 593, 594 
(1958). 

Mix, The Misdemeanor Approach to Pollution Control, 10 Ariz. L. Rev. 90 (1968). 
Laughran, supra note 8, at 585; Kovel, supra note 7, at 153. 

See Tundermann, Constitutional Aspects of Economic Law Enforcement, 4 Harv. Envtl. 
L. Rev. 41, 43 (1980). 

Tripp & Hall, Federal Enforcement Under the Refuse Act of 1899, 35 Alb. L. Rev. 60 
(1970); Glenn, The Crime of “Pollution”: The Role of Federal Water Pollution Criminal 
Sanction, 11 Am. Crim. L. Rev. 835 (1973). 

Riesel, supra note 9, at 10066, n.16. 

Scow No. 36, New England Dredging Co. v. United States, 144 F. 932 (1st Cir. 1906); 
The Scow No. 9, The Minot I. Wilcox, 152 F. 548 (D. Mass. 1907). The Acct is still 
occasionally used for that purpose. The University of Texas Medical Branch at 
Galveston v. United States, 557 F.2d 438 (Sth Cir. 1977), cert. denied, 439 U.S. 820 
(1978). For a detailed history of the Refuse Act provisions, see Morris, Environmental 
Problems and the Use of Criminal Sanctions, 7 Land & Water L. Rev. 421 (1972). 

33 U.S.C. § 411 (1982). 

Rivers and Harbors Act, § 16, 33 U.S.C. § 411 (1982). In the heyday of the act’s 
modern revival, a congressman recovered under the act. See United States v. St. Regis 
Paper Co., 328 F. Supp. 660 (W.D. Wis. 1971). Some modern statutes contain as yet 
little used reward provisions. See § Prevention of Pollution from Ships Act, § 2002, 33 
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were included in the act, presumably to aid in enforcement and deter the 
deliberate introduction of refuse into the navigable waters of the United 
States. In the late sixties and early seventies, however, the misdemeanor 
sanctions were used effectively to punish pollution of navigable waters by 
some very large industrial concerns,”° even though the “refuse” introduced 
was not a direct hazard to navigation.*° At the time, proponents of civil 
penalties attributed the success of criminal prosecutions to the absence of 
any requirement to prove criminal intent under the Refuse Act.3! This 
made criminal prosecution simple but, in their opinion, not worthy of 
pursuit because the penalties were not the severe economic sanctions 
necessary to deter large corporate polluters.32 


B. The Liberal/Utilitarian Approach 


The early successes of criminal enforcement under “that sparkling 
innovation in antipollution legislation of the McKinley Administration”? 
were stymied by the passage of the Federal Water Pollution Control Act 
(FWPCA, now commonly referred to as the Clean Water Act).** Shortly 
thereafter, philosophical arguments supporting civil enforcement for all 
economic legislation including environmental laws came increasingly into 
vogue.3> As a result of these arguments, criminal penalties were generally 





U.S.C.A. § 1908 (Supp. 1988); Comprehensive Environmental Response, Compensa- 
tion, and Liability Act (CERCLA), § 103, 42 U.S.C.A. § 9609 (Supp. 1988); Marine 
Mammal Protection Act, 16 U.S.C. § 1376 (1982); and the Forest Service’s Organic 
Act, 16 U.S.C. § 559(a) (1982). 

See United States v. Standard Oil Co., 384 U.S. 224 (1966). The Refuse Act would 
never have solved all our water pollution problems. It specifically excludes refuse 
“flowing from streets and sewers and passing therefrom in a liquid state,” 33 U.S.C. 
§ 407 (1982). Of course, such discharges are a major focus cf the Clean Water Act. See 
United States v. Little Rock Sewer Comm., 460 F. Supp. 6 (E.D. Ark. 1978) 
(conviction of municipal sewer committee for violations of Clean Water Act, 33 U.S.C. 
§ 1319(c)(2)). 

United States v. United States Steel Corp., 482 F.2d 439 (7th Cir. 1973), cert. denied, 
94 S. Ct. 229 (1973); United States v. American Cyanamid Co., 480 F.2d 1132 (2nd Cir. 
1973). The courts’ legally elastic definition of “refuse” was proved out factually by 
events like the Cuyahoga River fire in Cleveland, Ohio. See Ruckelshaus, supra note 4. 
Tripp & Hall, supra note 24, at 75; Glenn, supra note 24, at 871. 

Morris, supra note 26; Laughran, supra note 8. 

Comment, The Criminal Responsibility of Corporate Officials for Pollution of the 
Environment, 37 Alb. L. Rev. 61, 77 (1972) (authored by Robert H. Iseman) citing T. 
Atkeson, Speech to ALI-ABA Seminar on Environmental Law., Hearings on Refuse Act 
Permit Program before the Senate Subcomm. on the Environment of The Senate Comm. on 
Commerce, 92nd Cong., 1st Sess. 153 (1971). 

Morris, supra note 26, at 424. The Refuse Act still has limited usefulness for nonpoint 
source discharges into navigable waters. See United States v. Wisconsin Barge Lines & 
Reidy Terminal, Inc. (E.D. Mo. 1987)(guilty plea to violation for unpermitted 
discharges from barges), abstracted in 2 Nat’l Envtl. Enforcement J. 20 (Sept. 1987). 
Ball & Friedman, The Use of Criminal Sanctions in the Enforcement of Economic 
Legislation: A Sociological View, 17 Stan. L. Rev. 197 (1965). For more modern 
applications to environmental law, see Drayton, Economic Law Enforcement, 4 Harv. 
Envtl. L. Rev. 1 (1980). 
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rejected as inappropriate sanctions which involved unnecessary conclusions 
about the morality of conduct which was principally economic in nature.*® 


This liberal/utilitarian approach to environmental enforcement re- 
jected moral judgments associated with criminal law and substituted for 
them civil determinations of utility.27 Unfortunately, this approach pre- 
vailed while most of the statutory and administrative schemes for the 
control of air and water pollution were developed.** Only after the great 
hazardous waste “scares”>® reawakened interest in criminal enforcement at 
the Federal level*® did Congress enact and then amend the Resource 
Conservation and Recovery Act (RCRA), the Comprehensive Environmen- 
tal Response, Compensation, and Liabilities Act (CERCLA), the Clean 
Water Act, and the Toxic Substances Control Act (TSCA),*! creating a 
“cradle-to-grave” scheme for the control of toxic substances.4? 


But criminal enforcement was never totally without its champions. 
One of the best demonstrations of the consistent political will for criminal 
enforcement of environmental laws was the congressional reaction to the 
Supreme Court’s formalistic resolution of a criminal prosecution under the 
1970 version of the Clean Air Act. In Adamo Wrecking Co. v. United 
States,*? the Supreme Court narrowly construed the term “emission stan- 
dard” under the act, thereby frustrating the criminal prosecution of Adamo 
Wrecking for asbestos-related crimes.‘ Congress quickly amended the 
Clean Air Act to prevent such formalistic outcomes in the future.*s 





36. N. Frank, supra note 16, at 168-77. 

37. Compare the theoretical concepts in Drayton, supra note 35 with those contained in 
Hawkins, Environment and Enforcement: Regulation and the Social Definition of 
Pollution (1984) (derived under the British system of environmental enforcement). 
See N. Frank, supra note 16, at 176-77. For a detailed discussion or the jurisprudential 
aspects of environmental enforcement, see Sagoff, Can Environmentalists be Liberals? 
Jurisprudential Foundations of Environmentalism, 16 Envtl. L. 775 (1986). 
Ruckelshaus, supra note 4, at 461. 

See Habicht, supra note 11, at 10479; McMurry & Ramsey, supra note 13, at 1138. 
The TSCA was designed to fill regulatory gaps, but is now used principally to monitor 
the manufacture, use, and distribution of chemical substances. Compare S. Rep. No. 
698, 94th Cong., 2d Sess. (1976), reprinted in 1976 U.S. Code Cong. & Admin. News 
4491 (Toxic Substances Control Act Conference Report) with H.R. Rep. No. 519, 99th 
Cong., 2d Sess., reprinted in 1986 U.S. Code Cong. & Admin. News 5004 (Asbestos 
Hazard Emergency Response Act of 1986, amending The TSCA). 

Ruckelshaus, supra note 4, at 457. The gradual foreclosure of land and water disposal 
of toxic sewer sludge is a prime example of interlocking the statutes. See 33 U.S.C. 
§ 1412a (1982) (Ocean Dumping Act sewage sludge provision); 42 U.S.C.A. § 6939 
(Supp. 1988) (RCRA domestic sewage provisions); 33 U.S.C.A. § 1345 (Supp. 1988) 
(Clean Water Act sewage sludge provisions). The recent extension of the “Jones Act,” 
46 App. U.S.C. § 883 (1982), amended by Pub. L. No. 100-329, 102 Stat. 588 (1988) to 
sewage sludge and other valueless materials transported for disposal within the 
economic zone is another indication of efforts by Congress to control disposal. 

434 US. 275 (1978). 

Note, Adamo Wrecking Co. v. United States: Supreme Court Limits Scope of Clean Air 
Act Emission Standards, 8 Envtl. L. Rev. 895 (1978). 

Clean Air Act § 112(e)(5), Pub. L. No. 95-623, § 13(b), 92 Stat. 3458 (1978), codified 
at 42 U.S.C. § 7412(e)(5) (1982). 
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Congress was apparently determined to enforce environmental statutes 
through the use of criminal sanctions; prosecutors and the courts eventually 
began to get the message.** Recent amendments to other environmental 
statutes and proposed legislation are sending the same message. 


C. The Retributive Approach 


Congress was not satisfied with merely closing loopholes in the 
existing environmental statutes.” To enhance the pervasive scheme de- 
scribed above, Congress continues to fine-tune the principal environmental 
statutes to enhance effective criminal enforcement by both substantive 
changes to the nature of the crime** and increased penalties, particularly for 
repeat offenders.4° The extensive criminal penalties under RCRA were 
added by the 1984 amendment*® and the Superfund Amendment and 
Reauthorization Act (SARA) of 1986.5! The criminal penalties (under 
CERCLA) for failure to report releases of hazardous substances were 
created by SARA*? and the Asbestos Hazard Emergency Response Act of 
1986°3 was clearly an effort to get the substantial criminal enforcement 
provisions of the TSCA focused on that substance.*4 


But the latest amendments to the Clean Water Act are perhaps the 
piece de resistance of criminal enforcement.* In the 1987 amendments, the 





46. For a compelling discussion of this concept of ”realistic” jurisprudence, see G. 
Gilmore, The Ages of American Law 78-80 (1977). 

47. See Ottinger, Strengthening of the Resource Conservation and Recovery Act in 1984: The 
Original Loopholes, the Amendments, and the Political Factors Behind Their Passage, 3 
Pace Envtl. L. Rev. 1 (1985). 

48. See infra text accompanying notes 55-59 (Clean Water Act Amendments). 

49. The general trend is away from misdemeanors and toward felony punishments, 
generally ranging from 2-5 years. Financial punishments have generally been increased 
accordingly, but the Clean Water Act retains its unique $2,500 minimum fine for 
negligent violations and adds a $5,000 minimum fine for knowing violations. 33 
U.S.C.A. § 1319 (Supp. 1988). As to the earlier amendments, see McMurry & Ramsey, 
supra note 13. The states are generally following this same trend. See Allan, Criminal 
Sanctions Under Federal and State Environmental Statutes, 14 Ecology L.Q. 117 (1987) 
and McElfish, State Hazardous Waste Crimes, 17 Envtl. L. Rep. (Envtl. L. Inst.) 10465 
(1987). - 

Originally, the RCRA of 1976 (Pub. L. No. 94-580, 90 Stat. 2795) was an amendment 
to the Solid Waste Disposal Act of 1965; but, gradually, the former has been adopted 
as the common name for the entire hazardous waste regulatory scheme. H.R. Rep. No. 
198, 98th Cong., 2d Sess. 18, reprinted in 1984 U.S. Code Cong. & Admin. News 5576. 
RCRA § 3008, 42 U.S.C.A. § 6928(d) (Supp. 1988). 

Pub. L. No. 99-499, 100 Stat. 1613 (1986) (codified in scattered sections of 42 U.S.C.). 
Pub. L. No. 99-519, 100 Stat. 2970 (1986) (codified in various sections of 15 U.S.C.). 
H.R. Rep. No. 763, 99th Cong., 2d Sess. 14, reprinted in 1986 U.S. Code Cong. & 
Admin. News 5004, 5005. 

Water Quality Act of 1987, Pub. L. No. 100-4, 101 Stat. 7 (codified in various sections 
of 33 U.S.C.). Apparently the EPA also thinks highly of the amendments, as the agency 
has proposed to continue the “domestic sewage exclusion” under the RCRA and rely 
on the revitalized Clean Water Act to control the generally recognized threat of 
hazardous waste discharges to publicly owned treatment works. See 53 Fed. Reg. 
47,632 (1988). 


111 





1989 Criminal Enforcement of Environmental Law 


distinction between negligent and knowing violations was made clear,>*° 
criminal penalties were significantly increased,>’ and a crime of knowing 
endangerment was added.5* The 1987 amendment also delineated a new 
type of disposal offense by prohibiting the unpermitted introduction of 
hazardous substances or pollutants into sewer systems or publicly owned 
treatment works. This change seemingly foreclosed yet another environ- 
mentally unsound method of disposing of hazardous waste but the new 
provisions contain significant limitations. The introduction of “the pollutant 
or hazardous substance” will only be punishable if the introduction “causes 
the treatment works to violate any effluent limitation or condition in [its] 
permit.”5° While the practical difficulties involved in investigating and 
proving such an offense are substantial,©° criminal enforcement efforts are 
already underway.®! Fortunately, other environmental statutes do not 
present such problems if the resources for adequate investigation are 
available. 


From recent developments, it appears that these practical resources 
will be increased. To implement the extensive criminal provisions of the 
1984 amendments to RCRA, the Department of Justice has, as required by 
statute,®? delegated full law enforcement authority to EPA’s National 
Enforcement Investigation Center Special Agents. Other Federal enforce- 
ment agencies have also begun to increase criminal investigation efforts in 
the environmental area.°* To prosecute these cases effectively and “convey 
a message of serious intent to the regulated community,” the Department of 
Justice has created an Environmental Crimes Section within its Land and 
Natural Resources Division. Such practical concerns are significant to our 





56. Id. at $312(c)(1)(A) and (c)(2)(A), 33 U.S.C.A. § 1319(c)(1)(A) and (c)(2)(A) (Supp. 
1988). 


57. Id. at 312(c)(1) and (c)(2), 33 U.S.C.A. § 1319(c)(1) and (c)(2) (Supp. 1988). 

58. Id. at 312(c)(3), 33 U.S.C.A. § 1319(c)(3) (Supp. 1988). 

59. Id. at 312(c)(1)(B) (negligent introduction) and (c)(2)(B) (knowing introduction), 33 
U.S.C.A. § 1319(c)(1)(B) and (c)(2)(B) (Supp. 1988). These criminal provisions are 
clearly designed to enforce the toxic and pretreatment effluent standards contained in 
33 U.S.C. § 1317 by punishing unpermitted introduction. 

Of course, some cases may be less difficult than others. See, e.g., United States v. 
Ralston Purina Co., No. Cr. 81-00126-01-L (W.D. Ky. Jan 4, 1982) (preamendment 
criminal action for release of explosive gases to city sewer under the Refuse Act and 
the RCRA, as well as the Clean Water Act). 

United States v. Ocean Spray Cranberries (D. Mass. 1988), abstracted in 3 Nat’ Envtl. 
Enforcement J. 23 (Apr. 1988) (76 count indictment, including 65 counts of violations 
of pretreatment standard involving acidic waste). 

42 U.S.C. § 6979b (Supp. 1986). 

Wills, EPA’s National Enforcement Investigations Center, 2 Nat’! Envtl. Enforcement J. 
3, 4 (Sep. 1987). 

Id. at 6 (concerning FBI efforts). United States v. Wisconsin Barge Lines & Reidy 
Terminal, Inc. (E.D. Mo. 1987), abstracted in 2 Nat’! Envtl. Enforcement J. 20, 21 
(1987) (investigation assistance provided by the U.S. Coast Guard Marine Safety 
Office). See also Starr, supra note 11, at 381 n.4 (concerning environmental enforce- 
ment activities of other agencies). 

2 Nat'l Envtl. Enforcement J. 25 (Jul. 1987). 
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evaluation of the philosophical basis of criminal enforcement. There may be 
no better indicator of the true political will of a society than the allocation 
of its law enforcement assets. 


D. The Jurisprudential Conclusions 


Even though the recent amendments discussed above have added 
emphasis to criminal enforcement, both the Clean Air Act and Clean Water 
Act (the principal Federal environmental statutes in effect during the period 
of criminal enforcement’s intellectual disfavor) contained misdemeanor 
criminal penalties. Despite early successes with prosecutions under the 
Clean Water Act,°” however, these provisions never seemed to attract the 
prosecutorial interest due them.®* So society, through its recognized pro- 
cesses, had already condemned polluting activities in violation of the statute 
as criminal.® One might conclude, then, that these two decades of discus- 
sions filled with jurisprudential rhetoric and debates about economic law 
amount, ultimately, to a simple failure to enforce the retributive provisions 
of the statutes. 


The courts have long recognized “the general unsuitability for 
judicial review of agency decisions to refuse enforcement.””° The decision 
not to use criminal enforcement provisions is more political than jurispru- 
dential. The recent resurgence of criminal enforcement during a period of 
general deregulation of private business 71 may be explained from different 


perspectives. To some, it may be a distillation of natural law concepts to 
their ultimate logical result.’72 To others, it may represent an enlightened 
utilitarianism which requires the moral behavior of the individual, as 
determined by society as a whole, to preserve the general welfare.”> Or | 





See Gray, The Nature and Sources of Law, 112-14 (1921). 

See United States v. Ashland Oil & Transp. Co., 504 F.2d 1317 (6th Cir. 1974); United 
States v. Phelps Dodge Corp., 391 F. Supp. 1181 (D. Ariz. 1975); United States v. 
Hudson Farms, Inc., 12 Env’t Rep. Cas. (BNA) 1444 (E.D. Pa. 1978); United States 
v. Frezzo Bros., 602 F.2d 1123 (3rd Cir. 1979); United States v. Oxford Royal 
Mushroom Prods., 487 F. Supp. 852 (E.D. Pa. 1980); and United States v. Distler, 671 
F.2d 954 (6th Cir.), cert. denied, 454 U.S. 822 (1981). But cf. United States v. Messer 
Oil Corp., 391 F. Supp. 557 (W.D. Pa. 1975) (faulty regulation resulted in dismissal of 
information). 

Comment, Putting Polluters in Jail: The Imposition of Criminal Sanctions on Corporate 
Defendants Under Environmental Statutes, 20 Land & Water L. Rev. 93, 106 (1985) 
(authored by Michele Kuruc). 

See infra text accompanying notes 97-101 (principal Federal environmental statutes). 
Scalia, Responsibilities of Regulatory Agencies Under Environmental Law, 24 Hous. L. 
Rev. 97, 105 (1987) (citing Heckler v. Chaney, 470 U.S. 821, 831 (1985)). 
Comment, Criminal Enforcement of Federal Water Pollution Laws in an Era of 
Deregulation, 73 J. Crim. L. & Criminology 642 (1982) (authored by Mark W. 
Schneider). 

See Summa Theologica, The Basic Writings of Saint Thomas Aquinas, Random House 
Edition (1945). 

See Sagoff, supra note 38. 
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perhaps the development is simply a political reaction to “the growth of a 
compelling bipartisan public sentiment in favor of vigorous 
enforcement ....”74 


Whatever the philosophical basis for increased criminal enforce- 
ment, we are beginning to see that civil enforcement is not the trouble-free 
compliance procedure theorists have touted it to be.”> For unpermitted, 
unrepentant, or Federal polluters, civil enforcement may not provide 
effective sanctions. On the other hand, criminal sanctions can provide 
society with the simple and effective enforcement tools necessary to prove 
society’s concern to potential offenders. This is particularly true when 
criminal. enforcement is the only practical sanction. The following section 
provides detailed examination of the problems recently encountered in civil 
enforcement under the existing statutes by which Congress hoped to 
successfully regulate all potential methods of the introduction of pollutants 
into the environment.”® 


II. CONCERNS IN CIVIL ENFORCEMENT 


A rational and effective regulatory scheme is essential to both civil 
and criminal enforcement.”” But, because we tend intuitively to associate 
the development of a comprehensive regulatory scheme with civil 
enforcement,’® we may overlook some of the shortcomings of civil enforce- 
ment. 


A. The Limitations of Civil Enforcement 


The regulatory scheme’s reliance upon civil enforcement puts the 
burden of education on the government agency—and its principal, society 
—not on the regulated “persons.””9 The regulatory choice between statu- 
torily created penalties is the manifestation of the broader issue of who will 
bear the consequences of ignorance or disregard of the law (or the duly 





74. Habicht, supra note 11, at 10479. 

75. Compare the theories of Kovel, supra note 7, and Drayton, supra note 35, with the 
practical realities created by Tull v. United States, 481 U.S. 412 (1987). 

76. See Starr, supra note 11, at 389; but see Flannery & Lannan, Hazardous Waste—The Oil 
and Gas Exception, 89 W. Va. L. Rev. 1089 (1987); Wash. Post, Nov. 17, 1988, at Al 
and A4 (“Oil’s Superfund Loophole” reports dissatisfaction with the regulatory 
scheme). Perhaps we simply do not know what to regulate or to what extent it should 
be regulated; Ruckelshaus, supra note 4, at 459. 

For the problems associated with developing a regulatory scheme of any kind, see Hill, 
The Third House of Congress versus the Fourth Branch of Goverment: The Impact of 
Congressional Committee Staff on Agency Regulatory Decision Making, 19 J. Marshall L. 
Rev. 247 (1986). 

See Habicht, Responses to Justice Antonin Scalia, Responsibilities of Regulatory Agencies 
Under Environmental Laws, 24 Hous. L. Rev. 111 (1987). 

It has been argued that, when the government does not bear its burden well, the civil 
enforcement scheme can actually contribute to improper disposal. Szasz, Corporations, 
Organized Crime, and the Disposal of Hazardous Waste: An Examination of the Making 
of a Criminogenic Regulatory Structure, 24 Criminology 1 (1986). As to who or what may 
be a “person” under the various statutes, see infra text accompanying notes 160-64. 
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promulgated regulations which the courts have treated as synonymous.®*°) 
There are two choices. Under an enforcement scheme which relies on 
warnings followed by escalating civil penalties, society will bear the burden 
of pollution whether born of ignorance, carelessness, or disregard. In 
contrast, when criminal penalties are invoked the corporation (which may 
act only through its agents)*! and natural persons responsible may be held 
accountable for knowledge of and compliance with society’s standards. 


Recognizing this apparent inequity, proponents of civil enforcement 
hold up the significant financial penalties provided by statute®? as the 
method by which wrongs committed by corporate and governmental bodies 
might be redressed.®? Such assertions may not survive closer scrutiny. Civil 
penalties, unless so extensive that operation of the regulated entity becomes 
economically impractical, may in reality be more license than sanction.*4 
The characterization of civil penalties as economic disincentives rather than 
legal sanctions is an impractical misapplication of otherwise sound eco- 
nomic theory which advocates the “use of market forces to achieve 
environmental goals with minimal economic cost.” 


We may, however, avoid a lengthy discourse on such theories. The 
discontent with legalism, which has led some to embrace complex economic 
theories,®* often ignores the facts of economic and regulatory life.8”? The 
observation that our economy is a hybrid of many inconsistent economic 
models is not a new one®* but, as environmental regulation becomes more 
pervasive, the manner in which polluters react to economic disincentives will 
become more varied. Some major sources of pollution cannot be expected 
to adhere to traditional economic models. Because we are unable to 





80. See United States v. Johnson & Towers, Inc., 741 F.2d 662 (3rd Cir. 1984) (citing 
United States v. Int’l Minerals & Chem. Corp., 402 U.S. 558 (1971)), cert. denied sub 
nom. Angel v. United States, 469 U.S. 1208 (1985). 

See United States v. City of Rancho Palos Verdes, 841 F.2d 329 (9th Cir. 1988). 
Clean Water Act, 33 U.S.C.A. § 1319(d) (Supp. 1988); Clean Air Act, 42 U.S.C. 
§ 7413(c) (1982); and RCRA, 42 U.S.C. § 6928(g) (Supp. IV 1986). 

See Drayton, supra note 35. 

F. Grad, Treatise on Environmental Law 2-555 (1983). Unfortunately, similar 
criticisms may be applied to criminal fines. See Comment, Putting Polluters in Jail: The 
Imposition of Criminal Sanctions on Corporate Defendants Under Environmental Statutes, 
20 Land & Water L. Rev. 93 (1985) (a strident call for “stiff” financial penalties which 
misses the point that society still pays twice unless the fines imposed put the polluter 
out of business). A recent bankruptcy case emphasizes this point; see Wisconsin Barge 
Lines, Inc. v. United States, 91 Bankr. 65 (Bankr. E.D. Mo. 1988) (general exception 
to discharge applicable to fines does not apply to corporate debtors). 

Costle, Environmental Regulation and Regulatory Reform, 57 Wash. L. Rev. 409, 431 
(1982). 

Stewart, The Discontents of Legalism: Interest Group Relations in Administrative 
Regulation, 1985 Wis. L. Rev. 655. 

Compare Latin, Ideal Versus Real Regulatory Efficiency: Implementation of Uniform 
Standards and “Fine-Tuning” Regulatory Reforms, 37 Stan. L. Rev. 1267 (1985) with 
Ackerman & Stewart, Comment: Reforming Environmental Law, 37 Stan. L. Rev. 1333 
(1985). 

A. Reitze, supra note 1, from Introduction through p. 58. 
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decipher these complex politico-economic relationships, there is often no 
viable economic alternative, and some form of “command and control” 
regulation is essential.®° 


In response to this dilemma, injunctive relief and its administrative 
equivalent, compliance orders, have been created to ensure that corporate 
or government “persons” and their employees comply with law or 
regulation.° But, the use of legal orders to compel compliance has 
encountered two very significant problems. First, injunctive relief is not a 
realistic alternative for certain activities (for example, public utilities and 
certain essential functions of the Federal Government) and, second, 
efforts to obtain injunctive relief or to gain approval of regulations which 
permit civil enforcement often result in delays of several years before any 
penalties are imposed.°? 


Some have argued that these philosophical and practical drawbacks 
to civil enforcement are temporary, lasting only until societal and economic 
pressures ensure voluntary compliance®? and that they are far outweighed 
by the procedural simplicity of a civil enforcement system in full flower.» If 
this were true, perhaps criminal penalties would not be a viable alternative; 
but, in the civil enforcement arena, it seems that Murphy’s second law 
always prevails: “Nothing is ever as simple as it seems.”®> 


B. The Procedural Difficulties in Civil Enforcement 


In addition to the practical problems caused by lengthy civil actions 
and the limits of reason on injunctive relief, the Supreme Court in Tull v. 
United States has added, at least under the Clean Water Act, the procedural 
burden of trial by jury.* Ironically, avoidance of the jury and its attendant 





89. See Latin, supra note 87, at 1270. 

90. 42 U.S.C. §§ 7413, 7603 (1982) (emergency powers—Clean Air Act compliance orders 
and injunctive relief; 33 U.S.C. §§ 1319, 1364 (1982) (emergency pow- ers—Clean 
Water Act compliance orders and injunctive relief); 42 U.S.C. §§ 6928, 6973 (Supp. IV 
1986) (imminent hazard provision—RCRA compliance orders and injunctive relief). 
Citations to injunctive relief under the air and water acts are legion, but civil 
enforcement against hazardous waste facilities is only beginning. See United States v. 
Vineland Chem. Co., 692 F. Supp. 415 (D.N.J. 1988). 

See infra notes 312-13 and accompanying text (concerning the practical and legal 
limitations on injunctive relief). 

See Gen. Motors Corp. v. Ruckelshaus, 724 F.2d 979, 997 (D.C. Cir. 1983), vacated on 
reh’g en banc, 742 F.2d 1561 (D.C. Cir. 1984), cert. denied, 471 U.S. 1074 (1985). In this 
opinion, Senior Judge Bazelon, in a Clean Air Act case, condemns as “uninventive” any 
lawyer unable to obtain a delay of “at least several years.” Because the outcome was 
also vacated on rehearing, it cannot be unquestionably established that Senior Judge 
Bazelon was censored only for his frankness. 

See Kovel, supra note 7; Drayton, supra note 35. 

Tundermann, supra note 23. See also Costle, supra note 85, at 432; Ackerman & 
Stewart, supra note 87, at 1365. 

P. Dickson, The Official Rules 122-23 (1978). For a more intellectual approach, see N. 
Frank, supra note 16. 

See Tull v. United States, 481 U.S. 412 (1987) (U.S. Const. amend. VII guarantees jury 
trial to determine liability for civil penalties under the Clean Water Act—33 U.S.C.A. 
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procedural difficulties was one of the early practical arguments for prefer- 
ence to civil enforcement.°’ The Tull Court analogized to the criminal law’s 
general provision for sentencing by the judge to avoid a right to trial by jury 
on the amount of the civil penalty.°* Criticisms of the civil enforcement 
systems do not necessarily validate a preference for criminal enforcement. 
If both criminal and civil enforcement are equally difficult or simple to 
implement, the enforcement technique with the best deterrent potential 
should be used. An examination of the principal enforcement statutes, the 
potential affirmative defenses, and procedural/evidentiary concerns illus- 
trates that criminal enforcement is indeed simple enough to be worthwhile. 


IV. PRINCIPAL FEDERAL ENVIRONMENTAL STATUTES 


As they have developed historically, the principal criminal provisions 
may be divided into five categories: 


A. Those designed to directly protect the safety of individuals: 
These provisions in the Resource and Recovery Act (RCRA) and 
the Clean Water Act are commonly called knowing endangerment 
provisions.°® The Clean Air Act, possibly because of its technocratic 
approach of computerized modeling against ambient standards as a 
method of enforcement, does not contain such a provision,’ but the 
most recent revisions proposed in Congress include a “knowing 
endangerment” crime.!° 


B. Those designed to ensure compliance with an administra- 
tive regulatory program: For example, the Clean Water Act,!°? the 





§ 1319 (Supp. 1988)). For a detailed exposition of the facts in Mr. Tull’s case, including 
the revelation that two previous enforcement actions had been filed against him, see 
Note, United States v. Tull: The Right to Jury Trial Under the Clean Water Act—Jury is 
Still Out, 41 U. Miami L. Rev. 665 (1987) (authored by Erica B. Clements). 

See Kovel, supra note 7, at 154. 

Tull, 481 U.S. at 420 (Scalia, J., concurring in part and dissenting in part). 

RCRA, 42 U.S.C. § 6928(e) (1982); Clean Water Act, 33 U.S.C.A. § 1319(c)(3) (Supp. 
1988). 

H.R. Rep. No 1146, 91st Cong., 2d Sess., reprinted in 1970 U.S. Code Cong. & Admin. 
News 5356. For examples of the complexity of this enforcement technique, see 
Cincinnati Gas & Elec. Co. v. EPA, 578 F.2d 660 (6th Cir. 1978), cert. denied, 439 U.S. 
114 (1979) and Ohio v. EPA, 784 F.2d 880 (6th Cir. 1986). 

S. 1894, 100th Cong., 2d Sess. (1988). The addition of a knowing endangerment 
provision to the Clean Air Act and other environmental statutes has been predicted. 
See Wills, supra note 63, at 6. Congress does seem to leapfrog the environmental 
statutes by grafting provisions of a newer statute into an older one as the more senior 
statute is amended. Compare 42 U.S.C. § 6928(e) (1982) (knowing endangerment 
provision added to the RCRA by the 1980 amendment—S. Rep. No. 172, 96th Cong., 
2d Sess. 37, reprinted in 1980 U.S. Code Cong. & Admin. News 5019, 5036-37) with 
Water Quality Act of 1987 § 312, 33 U.S.C.A. § 1319(c)(3) (Supp. 1988) (knowing 
endangerment provision added to the Clean Water Act). 

33 U.S.C.A. §§ 1251-1387 (Supp. 1988). 
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Clean Air Act,}°? the Ocean Dumping Act,!% and RCRA!® contain 
criminal provisions prohibiting the knowing conduct of regulated 
activities without a permit, and “knowing” and/or “willful” permit 
and “interim status” violations.!°° The Clean Water Act (like its 
ancestor, the Refuse Act of 1899) also authorizes punishment for 
such activities, even if they are committed through negligence.!° 


C. Those designed to protect specific places or things: The 
Endangered Species Act!°* prohibits the “taking” of an endangered 
species or destruction of its habitat.!°° The Prevention of Pollution 
From Ships Act??° will protect the high seas, upon implementation of 
the International Convention for the Prevention of Pollution from 
Ships (MARPOL Protocol).!11 The purpose of the Safe Drinking 
Water Act is obvious from its common name,!!2 and various other 
statutes protect the public land both from some uses and users under 
regulations implemented by the administering agency.1!3 


D. Those designed to deal with specific hazardous substances: 
The Toxic Substance Control Act (TSCA) contains a provision 
which prohibits acts in violation of administrative regulations con- 
cerning certain substances found by the agency or determined by 
Congress to be toxic.14* RCRA requires regulation of “hazardous 





42 US.C. §§ 7401-7642 (1982). 

We will use this unpopular name for the Marine Protection, Research and Sanctuaries 
Act of 1972. 33 U.S.C. §§ 1401-1445 (1982). 

42 US.C. §§ 6901-6991 (Supp. IV 1986). 

Clean Water Act, 33 U.S.C.A. § 1319(c)(2)(A) (Supp. 1988); Clean Air Act, 42 U.S.C. 
§ 7413(c) (1982); Ocean Dumping Act, 33 U.S.C. § 1415(b) (1982); RCRA, 42 U.S.C. 
6928(d)(1) (Supp. IV 1986). The Noise Control Act, 42 U.S.C. §§ 4901-4918 (1982), 
contains a similar provision but implementing regulations have not been effected. 42 
U.S.C. § 4910. 

33 U.S.C.A. § 1319(c)(1) (Supp. 1988); cf 33 U.S.C. §§ 407 & 411 (1982). 

16 U.S.C. §§ 1531-1543 (1982). 

16 U.S.C. §§ 1538(a)(1)(B), 1538(g), & 1540(b)(1) (1982). 

33 U.S.C.A. § 1901 (Supp. 1988). The enforcement of such statutes, which are likely to 
increase as a function of concern for the global environment, presents interesting 
jurisdictional questions. See Blakesley, United States Jurisdiction Over Extraterritorial 
Crime, 73 J. Crim. L. & Criminology 1109 (1982). 

The MARPOL Protocol, done at London on February 17, 1978, incorporates the 1973 
International Convention for the Prevention of Pollution from Ships. 33 U.S.C.A. 
§ 1901 (Supp. 1988). See Hearings before the National Ocean Policy Study of the Comm. 
on Commerce, Science, and Transportation, 100th Cong., 1st Sess. 130 (1987). 

42 US.C.A. $§ 300£-300j (Supp. 1988). See also Smith, The Impact of the Safe Drinking 
Water Act Amendments of 1986 on Military Installations: How Real is the Encroachment 
Threat? 38 Naval L. Rev 49, 50 (1989). 

Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1330-1356 (1982); Historic Sites, 
Buildings and Antiquities Act, 16 U.S.C. §§ 461-470 (1982); Park Service Organic Act, 
16 U.S.C. §§ 1-2 (1982 & Supp. IV 1986); and Forest Service authority derived from 
various sections of Title 16. 

15 U.S.C. § 2615 (1982). Congress sometimes steps directly into the regulatory scheme 
to protect society against specific substances. See, e.g., TSCA 15 U.S.C.A. § 2605(e) 
(Supp. 1988) (requiring the EPA to regulate polychlorinated biphenyls (PCB’s)). In 
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waste.”!15 The Federal Insecticide, Fungicide and Rodenticide Act is 
focused directly on control of these substances.11° The Atomic 
Energy Act prohibits unauthorized handling of radioactive 
materials.1!7 Other specific legislation requiring regulation of the 
disposal of “health care facility waste” has been strongly supported 
in Congress.118 


E. Those designed to aid in enforcement: These provisions 
commonly prohibit knowing submission of false statements to reg- 
ulatory agencies and make criminal the failure to properly maintain 
the records required by law or regulation.!!° Furthermore, for those 
media in which immediate containment or cleanup is technologically 
possible, notification of the discharge or release of certain sub- 
stances is required.12° 


Some argue that civil enforcement could reach these same ends;}2! 
however, civil enforcement actions cannot make use of the full panoply of 
criminal statutes. These general Federal criminal offenses serve two pur- 
poses. Practically, because juries (and perhaps even defense lawyers)!2? are 
more comfortable when traditional criminal offenses are charged, they ' 
make prosecution simpler and, therefore, guilty pleas are more likely. 
Equally important, they give notice that a felony is a felony whether 
Congress adopted it from the common law or created it to address modern 
technology’s threat to the environment. 


V. OTHER FEDERAL CRIMINAL STATUTES 


The following general criminal statutes have been or can conceivably 
be used to simplify and improve the enforcement process: 





other statutes, Congress takes a more coercive approach by including regulatory 
provisions for certain substances in the statute. These provisions, commonly referred 
to as hammer clauses, take effect if the EPA fails to regulate the substances. See, e.g., 
RCRA § 3008(d), 42 U.S.C.A. § 6928(e) (Supp. 1988) (punishing improper handling, 
treatment, and storage of “used oil not identified or listed as a hazardous waste”). 
42 U.S.C. § 6925 (Supp. IV 1986). 

7 US.C. §§ 136-136y (1982 & Supp. III 1985). 

42 US.C. § 1910 (1982). 

H.R. 5225, 100th Cong., 2d Sess. (1988). See also 134 Cong. Rec. H 83518354 (1988). 
Clean Water Act, 33 U.S.C.A. § 1319(c)(4) (Supp. 1988); Clean Air Act, 42 U.S.C. 
§ 7413 (c)(2) (1982); and RCRA, 42 U.S.C. § 6928(d)(3) (Supp. IV 1986). 

Clean Water Act, 33 U.S.C.A. § 1321(b)(S) (Supp. 1988). It is interesting to note that, 
for the land release of hazardous substances, this was accomplished by Title III of the 
SARA, Pub. L. No. 99-499, 100 Stat. 1613 (1986) (CERCLA, codified as amended at 
42 U.S.C.A. § 9603 (Supp. 1988)). After the Bopal disaster, the Clean Air Act may be 
modified to include such provisions. See Wall St. J., Jan. 7, 1985, at 18; The New Clean 
Air Act: Hearings on S. 2203 Before the Comm. on Environment and Public Works, 99th 
Cong., 2d Sess. (1986). 

See Clean Water Act, 33 U.S.C.A. § 1319(b) (Supp. 1988); Clean Air Act, 42 U.S.C. 
§ 7413(a) (1982); Ocean Dumping Act, 33 U.S.C. § 1415(a) & (d) (1982); RCRA, 42 
U.S.C. § 6928(c) & (g) (Supp. IV 1986). 

See Riesel, supra note 9. 
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A. Aiding and abetting another in the commission of a crim- 
inal act.123—This fundamental criminal statute allows participants at 
any stage of the environmental crime to be prosecuted as principals, 
even if their participation is not the criminal act.1 


B. False claims against the government of the United States!25 
and theft or conversion of public monies.!2°—These statutes are 
particularly effective against contractors who file false claims for 
payments associated with the handling and disposal of waste gener- 
ated by the Federal Government or cleanup of hazardous waste sites 
under the Comprehensive Environmental Resource and Conserva- 
tion Act.}27 


C. Conspiracy.!28— Almost every major criminal violation of 
environmental laws could logically be the object of a conspiracy and 
the offense is often charged both to support the presentation of the 
case by permitting the introduction of evidence that might otherwise 
be excluded as hearsay and to establish a story line of guilty 
knowledge and behavior.!2° The offense may also be used to enhance 
punishment, as conspiracy is generally considered a separate 
offense.15° 


D. False statement in any proceeding before any agency or 
department of the United States.!!—False statements in civil en- 


forcement proceedings would also be criminal under these 
provisions!>? and felony punishment may also be available. 


E. Mail and wire fraud.1**—These statutes have been used to 
prosecute environmental criminals who have systematically used the 





18 U.S.C. § 2 (1982). 

See United States v. Ward, 676 F.2d 94 (4th Cir. 1982), cert. denied, 459 U.S. 835 
(1982) and United States v. Johnson & Towers, 741 F.2d 662 (3rd Cir. 1984) (The 
district court’s narrow interpretation of “owner and operators” was the principal cause 
for review in this case; but, even the district court agreed that the employees charged 
had aided and abetted the RCRA violation.), cert. denied sub nom. Angel v. United 
States, 469 U.S. 1208 (1985). See also McMurry & Ramsey, supra note 13, at 1150 n.97. 
18 U.S.C. § 287 (1982). 

18 U.S.C. § 641 (1982). 

United States v. Holley Elec. Corp., No. 83-119-Cr.-J-16 (M.D. Fla. 1983). For a 
detailed recitation of the facts derived from the plea agreement, see Long, Criminal 
Prosecution of Environmental Laws: Semi-White Collar Crime, 31 Fed. B. News & J. 266, 
269 (1984). 

18 U.S.C. § 371 (1982). 

See Park, A Subject Matter Approach to Hearsay Reform, 86 Mich. L. Rev. 51 (1987) 
(discussing the admissibility of co-conspirator’s statements). 

See United States v. Davis, 793 F.2d 246 (10th Cir.), cert. denied, 479 U.S. 931 (1986). 
18 U.S.C. § 1001 (1982). 

United States v. Strecker (W.D. Wash.), abstracted in 2 Nat’! Envtl. Enforcement J. 29 
(Nov. 1987); United States v. Jay Woods Oil Co. (E.D. Mo.), abstracted in 2 Nat'l 
Envtl. Enforcement J. 21 (Jun. 1987). 

See Riesel, supra note 9, at 10071. 

18 U.S.C. $§ 1341 & 1342 (1982). 
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mails or electronic means, usually the telephone, to arrange con- 


tracts for purportedly legal transport, treatment, or disposal of 
waste.135 


F. Obstruction of administrative proceeding.!3°—This statute 
has obvious application to permit proceeding, but may have in- 
creased value as hazardous waste facilities begin to face loss of their 
interim status under the RCRA (LOIS) program.!97 


G. Perjury.!**—This statute has specific application to judicial 
actions arising from civil enforcement or challenges to 
regulations,’*° but it is also effective in breaking down conspiracies 
to deceive grand juries—which is particularly important in the 
corporate context.!4° 


H. Contempt of court.141—This statute has been effectively 
used to assist in grand jury investigation.!4? The fact that “punish- 
ment for contempt of court and a conviction under indictment for 
the same acts are not within the protection of the constitutional 
prohibition against double jeopardy” may make contempt proceed- 
ings particularly useful when the criminal act also violates an 
injunction.!43 


I. Federal Assimilative Crimes Act (FACA).!44—This statute 
has limited territorial application in that it applies only to geographic 
areas under exclusive Federal jurisdiction. It does, however, allow 
for the dynamic application of state law to acts committed under 
such jurisdiction and may, therefore, have particular application to 


Federal employees (military or civilian) who commit environmental 
crimes.145 


In addition to these statutes of general applicability, two other 


groups of statutes which would produce two disparate groups of criminal 
defendants warrant more extensive discussion. The first of these is the 





135. 
136. 
137. 


United States v. Greer, 850 F.2d 1447 (11th Cir. 1988). 

18 U.S.C. § 1505 (1982). 

See United States v. Vineland Chem. Co., 692 F. Supp. 415 (D.C.N.J. 1988) (civil 
enforcement action against facility which lost interim status). See also Mays, Hazardous 
Waste Litigation after the RCRA and CERCLA Amendments of 1987 (1987) PLI/LIT 45, 
PLI Order No. 114 5018. 

18 U.S.C. $§ 1621-1623 (1982). 

Clean Water Act, 33 U.S.C.A. § 1319(b) (Supp. 1988); Clean Air Act, 42 U.S.C. 
§ 7413(a) (1982); RCRA, 42 U.S.C. § 6928(a) (Supp. IV 1986). 

See Muchnicki & Coval, C ing C ate Obstruction in the Investigation and 
Prosecution of Environmental Crime, 1 Nat'l Envtl. Enforcement J. 3 (Jul. 1986). 

18 U.S.C. § 401(3) (1982). 

United States v. Lynch (E.D. Mich. 1987), abstracted in 2 Nat’! Envtl. Enforcement J. 
21 (Sep. 1987). 

See United States v. Alder Creek Water Co., 823 F.2d 343, 345 (9th Cir. 1987) (quoting 
United States v. Lingo, 740 F.2d 667, 668 (8th Cir. 1984)). 

18 U.S.C. § 13 (1982). 

See infra text accompanying notes 337-41 (Federal facility enforcement). 
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Racketeer Influenced and Corrupt Organizations Act (RICO).!*° Since 
control of the disposition of toxic waste became a major issue, there have 
been allegations that “organized crime” controls and profits from the 
business of hazardous waste disposal.!47 Some formal studies indicate that 
this is not the case,!4* finding instead that the “offending businesses- 
... demonstrated fairly low organizational complexity.”!¢® Nevertheless, as 
disposal of waste becomes a more and more complex process,!*° racketeer- 
ing prosecutions appear to be a part of the future of criminal enforcement 
in the environmental area.'5! 


The second group of statutes is the Uniform Code of Military Justice 
(UCM3).152 Under the General Article,!5* active-duty personnel are subject 
to trial by court-martial for all noncapital Federal crimes, including those 
acts made criminal by the FACA.'*4 Additionally, violations of orders 
concerning proper environmental practices could result in prosecutions 
under article 92 of the UCMJ.155 It is probable, therefore, that if prosecu- 
torial interest in Federal facility compliance with environmental laws 
continues to increase, uniformed offenders are not likely to escape 
notice.!5© 


VI. STATUTORY CONSTRUCTION 


A discussion of the judicial construction of environmental statutes 
and the elements of the offense illustrates the simplicity and effectiveness of 


criminal enforcement. 





18 U.S.C. $§ 1961-1968 (1982). 

A. Block & F. Scarpitti, Poisoning America for Profit. The Mafia and Toxic Waste in 
America (1985). See also Profile of Organized Crime: Mid-Atlantic Region, 1983: 
Hearings Before the Subcomm. on Investigations of the Senate Comm. on Governmental 
Affairs, 98th Cong., 2d Sess. (1983). 

Rebovich, Hazardous Waste Crime: A Contextual Analysis of the Offenses and the 
Offender (1986); Rebovich, Understanding Hazardous Waste Crime: Multistate 
Examination of Offense and Offender Characteristics in the Northeast (1986). 
Rebovich, Criminal Opportunity and the Hazardous Waste Offender: Confronting the 
Syndicate Control Mystique, 1 Nat’! Envtl. Enforcement J. 3 (Dec. 1986). 

See Szasz, supra note 79. 

United States v. MacDonald & Watson Waste Oil Co. (D.R.I. 1988), abstracted in 3 
Nat'l Envtl. Enforcement J. 25 (Jun. 1988) (53-count racketeering indictment involving 
fraudulent representations to obtain waste disposal contracts and subsequent illegal 
disposal). 

10 U.S.C. §§ 801-940 (1982). 

10 U.S.C. § 934 (1982), Art. 134. 

10 U.S.C. § 802 (1982), Art. 2; supra note 144 (FACA). 

10 U.S.C. § 892 (1982), Art. 92. 

See Donnelly & Van Ness, supra note 6, at 40. 
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A. The Scope of the Statutes 


Despite the sweeping interpretation given the criminal provisions of 
the Refuse Act,!57 criminal enforcement of environmental statues has been 
at times unnecessarily complicated by formalistic constructions of certain 
provisions which limit the practical scope of the statute.15* Sometimes 
narrow or formalistic constructions of the trial court are later corrected by 
courts of appeal.!5° But, with the marked exception of Adamo Wrecking Co. 
v. United States,1© on the occasions when formalism prevails on appeal, it is 
usually directed at the application of the statute to corporate or other 
“persons” created by legal fictions.1*! The courts have even gone so far as 
to suggest, as does this article, the prosecution of the natural persons 
responsible for the criminal violation.'® If the broad interpretation given to 
the term “person” under RCRA by United States v. Johnson & Towers, 
Inc.1® is a sign of the legal pattern which is emerging, the prosecution of the 
natural persons responsible for pollution will not face obstacles created by 
narrow statutory construction. Nowhere is this willingness of the courts to 
simplify the application of the statutes and leave the questions of guilt to the 





157. See United States v. White Fuel Corp., 498 F.2d 619 (1974); United States v. United 
States Steel Corp., 482 F.2d 439 (7th Cir.), cert. denied, 414 U.S. 909 (1973); United 
States v. American Cyanamid Co., 480 F.2d 1132 (1974). 

158. See Adamo Wrecking Co. v. United States, 434 U.S. 275, 291 (1978) (Stewart, J., 
dissenting from the Court’s narrow interpretation of the term “emission standard” 
under the version of the Clean Air Act in effect at the time) and United States v. 
Alexander, 602 F.2d 1228 (5th Cir. 1979) (refusing to extend the protection of the 
Outer Continental Shelf Act—43 U.S.C. §§ 1330-1356 (1982)—to activities other than 
“the leasing of the outer continental shelf”). 

See United States v. Hayes Int’l Corp. (mem.), Cr. No. 84-123-N (M.D. Ala. 1984) 
(imposing “actual knowledge requirement” under the RCRA), rev’d, 786 F.2d 1499 
(11th Cir. 1986). For a detailed discussion of this particular issue suggesting the 
appeals court action which later occurred, see Barnes, Environmental Crime: Case Study 
of Divergent Interpretations of the Scienter Requirement in RCRA’s Criminal Provisions, 5 
Temp. Envtl. L. & Tech. J. 3 (1986). 

434 US. 275, 291 (1978). 

Compare United States v. City of Rancho Palos Verdes, 841 F.2d 329 (9th Cir. 1988) 
(holding that a city is not a “person” within the meaning of the Endangered Species 
Act—16 U.S.C. §§ 1531-1543 (1982)) with United States v. Johnson & Towers, 741 
F.2d 662 (3rd Cir. 1984), cert. denied sub nom. Angel v. United States, 469 U.S. 1208 
(1985) (including employees under the “owner or operator” provisions of the 
RCRA—42 U.S.C. $§ 6901-6991 (1982 & Supp. 1986). But cf. Joslyn Corp. v. T. L. 
James & Co., 696 F. Supp. 222 (W.D. La. 1988) (refusing to broaden the term “owner 
or operator” to pierce the corporate veil in a Superfund recovery action). 

United States v. City of Rancho Palos Verdes, 841 F.2d 329, 331 (9th Cir. 1988). In the 
early days of criminal enforcement, liberal interpretation of statutes aimed at natural 
persons was required to impose sanctions on corporations. See United States v. 
Hougland Barge Line, Inc., 387 F. Supp. 1110 (W.D. Penn. 1974). 

741 F.2d 662 (3rd Cir. 1984), cert. denied sub nom. Angel v. United States, 469 U.S. 
1208 (1985). This was an unusual case in several respects. Peter Angel, a defendant in 
the original prosecution, contended that the Act could not be applied to individual 
defendants after the defendant corporation pled guilty. This is at least unusual, since 
the Act contains provisions for imprisonment which could not apply to corporate 
persons. What is even more unusual is that the district court agreed with this 
interpretation. 
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jury’ more apparent than in the articulation of the mental element 
necessary for the commission of various environmental crimes. 


B. The Mental Elements Required 


The requisite criminal intent for conviction under the various 
environmental acts has been a subject of debate for nearly two decades.15 
During the resurgence of the Refuse Act,!® commentators viewed the strict 
liability standard imposed by the act!®’ as a rejection of the requirement for 
scienter, or a knowing act.!°* This standard was not carried over into the 
criminal provisions of the 1972 version of FWPCA, but the act did establish 
criminal penalties for negligent violations'®® and the government enjoyed 
notable success prosecuting cases under that standard.!7° The 1987 amend- 
ments to the Clean Water Act maintained the negligence standard but 
rephrased the criminal provisions to establish separate statutory subsections 
for “negligent” and “knowing” violations, with an attendant increase in the 
severity of potential punishments for the latter. This classification elimi- 
nated the thorny issues involved in the concept of “willful” violations.17 
While “willful” and “knowing” have been held to be nearly synonymous for 
purposes of public welfare statutes,'7? this change is a sign of the developing 
consistency and associated ay" in environmental criminal enforce- 
ment provisions. 


Though the effective prosecutions of misdemeanors based on neg- 
ligence have been an important part of the history of the Clean Water 
Act,!73 the other principal environmental statutes punish only a “knowing” 
offense.1* Because Congress has not incorporated the negligence standard 





164. See United States v. Greer, 850 F.2d 1447 (11th Cir. 1988); United States v. Hayes Int’l 
Corp., 786 F.2d 1499 (11th Cir. 1986). 
See Mix, supra note 21 and Barnes, supra note 151. The issue of the appropriate 
standard of mens rea for malum prohibitum environmental crimes appears to be a 
significant issue in other common-law countries as well. See Fisher, Environment 
Protection and the Criminal Law, 88 Crim. L.J. 184, 191 (1981). 
See supra text accompanying notes 25-30 (Refuse Act enforcement). 
Morris, supra note 26, at 426; Tripp & Hall, supra note 24, at 75; Glenn, supra note 24, 
at 871. For a discussion of more modern constitutional concerns regarding statutes 
which abandon mens rea altogether in favor of “a responsible relation to a public 
danger,” a topic beyond the scope of this inquiry, see Jeffries & Stephan, Defenses, 
Presumptions, and Burden of Proof in the Criminal Law, 88 Yale L.J. 1325, 1374 (1979). 
Black’s Law Dictionary 1512 (4th ed. 1968). 
Glenn, supra note 24, at 867. 
See supra note 67 (prosecutions under the Clean Water Act). 
Water Quality Act of 1987 § 312(c)(1) & (2) (codified as 33 U.S.C.A. § 1319(c)(1) & 
(2)). 
See Habicht, supra note 11, at 1152 (citing United States v. Illinois Cent. R.R., 303 U.S. 
239 (1938)); but see Riesel, supra note 9, at 10071 (citing various cases to support a 
distinction). 
See supra note 67. 
See supra text accompanying notes 96-101. The Clean Air Act contains a unique 
provision which permits Federal criminal actions for violations of state implementation 
plans (SIP’s) only after a 30-day warning period beginning with the notice of violation 
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into other statutes,!75 and because the negligence offenses under the Clean 
Water Act are only misdemeanors,!”° the scope of the scienter requirement 
under the knowing standard is the major distinction of criminal enforce- 
ment. 


This issue has been best addressed in criminal cases enforcing 
RCRA. Both United States v. Johnson & Towers, Inc. and United States v. 
Hayes International Corp. recognized the public health concerns addressed 
by RCRA, but addressed the resolution of the issue in different ways.!77 The 
apparent difficulty in resolving the two cases may be more procedural than 
substantive. Johnson & Towers, Inc. sustained the government’s interlocu- 
tory appeal of the dismissal of three counts of the indictments against two 
natural persons!7* after the accused corporation which employed the 
individual defendants pled guilty. Hayes International Corp., however, 
reversed judgments of acquittal not withstanding the jury verdict !7° in favor 
of both the named corporation and individual defendants employed by it. 
Because the decision in Johnson & Towers, Inc. was one of preliminary 
statutory interpretation based only upon the bare assertions contained in 
the indictment, only Hayes International Corp. addressed directly the mental 
element required in the light of evidence presented at trial. 


In Johnson & Towers, Inc., neither the trial court nor the Third 
Circuit Court of Appeals saw any legal bar to the individual defendants’ 
culpability under a theory of “aiding and abetting”!*° the corporation’s 


violations. The appellate court went further and reversed the dismissal of 
the counts alleging individual violations of RCRA by giving a broad reading 
to the statutory term “person.”?*! The court did not need or intend to define 
the term “knowing” under the statute; the dicta focused on ensuring that 
each element of the allegation that the defendants “did knowingly treat, 
store and dispose of .. . hazardous waste” was subject to the same “know- 





(NOV) (42 U.S.C. § 7413(c)(1)(A) (1982)), and the TSCA prohibits “knowing or 
willful violations.” 15 U.S.C. §2615(b) (1982). 

See McMurtry & Ramsey, supra note 13, at 1151-52; Riesel, supra note 9, at 10071-72. 
See 33 U.S.C.A. § 1319 (Supp. 1988) and 18 U.S.C. § 3559 (Supp. IV 1986), but repeat 
offenders under the negligence provisions of the Act are subject to felony punishments. 
Compare United States v. Johnson & Towers, Inc., 741 F.2d 662, 664 (3rd Cir. 1984), 
cert. denied sub nom. Angel v. United States, 469 U.S. 1208 (1985) with United States 
v. Hayes Int’l Corp., 786 F.2d 1499 (11th Cir. 1986). 

18 U.S.C. § 3771 (1982). 

Fed. R. Crim. P. 29(a). Such actions by a Federal district judge are appealable by the 
government but the Circuit Courts of Appeal do not agree on the level of deference 
owed to the trial court. Compare United States v. Greer, 850 F.2d 1447 (11th Cir. 
1988) (no deference); United States v. Singleton, 702 F.2d 1159 (D.C. Cir. 1983) (no 
deference); and United States v. Burns, 597 F.2d 939, 941 (Sth Cir. 1979) (no 
deference) with United States v. Steed, 674 F.2d 284 (4th Cir.), cert. denied, 459 U.S. 
829 (same deference allotted judgments of acquittal prior to jury verdict). 

Supra note 124 (aiding and abetting); United States v. Johnson & Towers, Inc., 741 
F.2d 662, 664 (3rd Cir. 1984), cert. denied sub nom. Angel v. United States, 469 U.S. 
1208 (1985). 

Johnson & Towers, 741 F.2d at 670. 
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ing” standard.!82 Both courts of appeal relied on the same historic inter- 
pretation of “knowing or knowingly” under “public welfare statutes”!®> 
establishing regulatory programs. “[T]he government need prove only 
knowledge of the actions taken which constitute the elements of the offense 
and not knowledge of the statute forbidding them.”!* That both courts held 
that knowledge of the permit status is necessary for the offense of 
“knowingly transport[ing] ... hazardous waste ...to a facility which does 
not have a permit”!®> is not surprising, given both courts recognition of the 
applicability of inferences and circumstantial evidence to proof of guilty 
knowledge.1*° The court in Johnson & Towers, Inc. concluded that “triers of 
fact would have no difficulty whatever in inferring knowledge on the part of 
those whose business it is to know, despite their protestations to the 
contrary.”187 The court in Hayes International Corp. noted that given the 
statutory recordkeeping procedures necessarily associated with the legal 
transportation of hazardous waste, “proving knowledge should not be 
difficult.”18* 


C. The Offense of Knowing Endangerment 


A similar rationale may be applied to the “knowing endangerment” 
provisions of the Clean Water Act and RCRA.!®° Even though these 
statutes authorize severe criminal penalties (a maximum of 15 years 
imprisonment and a $250,000 fine for individuals), the government need not 
show that the defendant knew the act alleged to be criminal. The govern- 
ment need only show the elements of the lesser offenses plus the defendants 
knowledge that the act alleged placed “another person in imminent danger 
of death or serious bodily harm.”!9° Presumably because these offenses are 
treated so severely, both acts preclude prosecution based on allegations that 
the knowledge of another may be imputed to the defendant. Circumstantial 
evidence, however, including evidence that defendants affirmatively 
shielded themselves from actual knowledge, may be adduced to prove this 
element.!%! 





Johnson & Towers, 741 F.2d at 669. See also McMurtry & Ramsey, supra note 13. 
United States v. Int’l] Mineral & Chem. Corp., 402 U.S. 563 (1971) (probability of 
regulation may be the basis for inferences of guilty knowledge). 

Johnson & Towers, 741 F.2d at 669. 

42 U.S.C. § 6928(d) (Supp. IV 1986). Johnson & Towers at 669. Accord United States 
v. Hayes Int’l Corp., 786 F.2d 1499, 1503-04 (11th Cir. 1986). 

Johnson & Towers, 741 F.2d at 670 and Hayes Int'l, 786 F.2d at 1505. 

Johnson & Towers, 741 F.2d at 669 (quoting United States v. Int’] Mineral & Chem. 
Corp., 402 U.S. 563, 569 (1971)). 

Hayes Int'l, 786 F.2d at 1504. 

See supra text accompanying notes 93-95. 

Clean Water Act, 33 U.S.C.A. § 1319(c)(3)(A) (Supp. 1988); RCRA, 42 U.S.C. 
§ 6928(e) (Supp. IV 1986). 

Clean Water Act, 33 U.S.C.A. § 1319(c)(3)(B) (Supp. 1988); RCRA, 42 U.S.C. 
§ 6928(f) (Supp. IV 1986). 
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The legal nuances surrounding the requisite mental intent may elude 
defendants facing felony punishment.'°? Perhaps the central question 
should be what ought to constitute a crime. That defendants are often 
convicted of both the environmental offenses and the more conventional 
crimes requiring specific intent makes this conclusion even more 
compelling.’®> Assertions that the defendant believed that the requirements 
of the statute and its related regulatory scheme were being satisfied are 
better considered as affirmative defenses than as mental elements of the 
statute. 


Vil. AFFIRMATIVE DEFENSES 


Affirmative defenses may be subdivided into two types: Those based 
on challenges to the regulations and those based on the conduct or actions 
of the defendant. 


A. The Administrative Challenges 


The common administrative law challenges in enforcement actions, 
both civil and criminal, may generally be divided into two categories: 
Challenges to legislative rules (those issued under implied or explicit 
statutory authority) and challenges to interpretive rules (statements which 
advise the public of the agency’s construction of the statute).!°5 Though 
courts will give greater deference to legislative rules, the difficulty lies in 


establishing which is which and to what extent either type of rule may be 
challenged during the criminal enforcement proceeding.!°° 


Each of the principal environmental statutes except TSCA!%” contain 
similar provisions which attempt to preclude review of agency actions after 
a relatively limited period of 90 or 120 days from issuance of a given 
regulation.!* Thus, it would appear that the statutes and regulations create 





192. United States v. Cuyahoga Wrecking Corp (D.Md. 1988) (guilty pleas, pursuant to plea 
bargains, by four of five potential co-defendants and conviction of the fifth, despite his 
assertions of innocent participation, for hazardous waste violations), abstracted in 3 
Nat’l Envtl. Enforcement J. 29 (May 1988). 

See, e.g., United States v. Greet, 850 F.2d 1447 (11th Cir. 1988) (conviction for illegal 
dumping of hazardous waste and false statements); United States v. Custom Eng’g Inc. 
(N.D. Cal. 1987) (convictions for mail fraud and falsification of emission tests in 
conjunction with “gray market” automobile modification), abstracted in 2 Nat’! Envtl. 
Enforcement J. 21 (Jun. 1987). 

United States v. Hayes Int’l Corp., 786 F.2d 1499, 1505 (11th Cir. 1986). See also 
Jeffries & Stephan, Defense, Presumptions, and Burden of Proof in the Criminal Law, 88 
Yale L.J. 1325, 1372 (1979). 

K. Davis, Administrative Law Text §§ 5.03-5.06. 

2 K. Davis, Administrative Law Treatise §§ 7:12-7:13 (2d ed. 1979) (citing Report of 
the Attorney General’s Comm. on Administrative Procedure). Professor Davis calls 
this distinction “troublesome.” 

15 U.S.C. § 2605(a) (1982). Even this statute contains a very limited review preclusion 
provision on rulemaking procedures. 

Clean Water Act, 33 U.S.C.A. § 1369(b)(1) (Supp. 1988); Clean Air Act, 42 U.S.C. 
§ 7607(b) (1982); RCRA, 42 U.S.C. § 6976 (Supp. IV 1986); RCRA, 42 U.S.C. 
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a “now-or-never” system under which court challenges to regulations must 
be presented, if they are to be presented at all, months or even years prior 
to any civil or criminal enforcement action.!° This observation is illustrated 
most dramatically by the all-inclusive wording of RCRA and CERCLA?° 
which, when viewed in the light of the extensive regulatory scheme 
envisioned,2°! does not provide the courts with adequate opportunity to 
avoid direct confrontation with complex administrative law issues in civil 
enforcement actions. A more rational and less formalistic approach may be 
available in criminal enforcement proceedings. 


Courts have seldom approached this issue from the criminal defen- 
dant’s end of the bar. Instead, courts typically address the extent to which 
Congress may constitutionally preclude review of agency rules in criminal 
enforcement actions (i.e., nullify by statute any rights defendants may have 
to challenge the validity of the agency regulations under which they are 
charged).2°2 Unfortunately, this approach has also bogged down resolution 
of the “review preclusion issue” in questions of proper venue for review in 
civil cases?°? or formalistic exercises in statutory construction in criminal 
cases.?04 


The major roadblock to a meaningful recognition of the existing due 
process limits on affirmative defense preclusion and their effective applica- 
tion is the precedent established by Yakus v. United States. In Yakus, the 
Supreme Court rejected constitutional and procedural challenges to the 


extensive review preclusion provisions of the Emergency Price Control Act 
raised by the appeal of various criminal convictions under the act.?°5 





§ 9613(a) (Supp. IV 1986), RCRA. For a lengthy discussion of these provisions prior 
to the 1987 amendment to the Clean Water Act (infra note 215), see Review of Criminal 
Provisions in Environmental Law: Task Force Report, 40 Bus. Law. 761 (1985) 
[hereinafter Task Force Report]. 

Task Force Report, supra note 198, at 762. 

RCRA, 42 U.S.C. § 6976 (Supp. IV 1986); CERCLA, 42 U.S.C. § 9613(a) (Supp. IV 
1986). 

Starr, supra note 11. See also Habicht, supra note 11; McMurry & Ramsey, supra note 
113 (all noting the significant increase in hazardous waste enforcement actions and the 
complete circle of environmental regulatory authority established for the EPA by the 
statutes as amended). 

Harrison v. PPG Indus., 446 U.S. 578, 594 (1980) (Powell, J., concurring). 

The question of the proper court and venue for judicial review of EPA regulations has 
been called “perplexing.” Task Force Report, supra note 198, at 762. This description is 
an understatement. Luckily for author and reader, direct consideration of the venue 
issue is beyond the scope of this article, but recent efforts to resolve the issue include 
amendments to the Clean Water Act (§ 509(b)(3), 33 U.S.C.A. §1369(b)(3) (Supp. 
1988)), which was almost immediately superceded by a general “lottery statute” for 
resolving venue for multiple petitions filed in various circuit courts of appeal. Selection 
of Court for Multiple Appeals, Pub. L. No. 100236, $§ 1-3, 101 Stat. 1731-32 (1988). 
See Adamo Wrecking Co. v. United States, 434 U.S. 273, 278-79 (1978). The very 
narrow construction of the term “emission standard” under the Clean Air Act applied 
in avoiding the review preclusion issue was the subject of considerable interest and 
congressional action. § 112(e)(S), 42 U.S.C. § 7412(e)(5) (1986). 

Yakus v. United States, 321 U.S. 414 (1944); Adamo Wrecking, 434 U.S. at 289-91 
(Powell, J., concurring). 
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Because Yakus was a criminal case in which review of agency action was 
affirmatively precluded, it would support our thesis if we could contend that 
Yakus was decided correctly under administrative law and criminal proce- 
dure. Unfortunately, it was unclear, even in 1944, whether Yakus was a 
deferral to the “war power” of Congress or an exposition of administrative 
law.20° A discussion of the extent of the “war power” is beyond the scope 
of this article. But any suspension of procedural due process and other 
constitutional protection, based on the necessities of warmaking are likely to 
be subject to substantial criticism, review preclusion provisions 
notwithstanding.?°7 


Can it then be said that Yakus was/is correct as a determination of 
the constitutional limits on review preclusion when viewed, as it arguably 
must be, outside the light of the exercise of the “war power”? As the 
dissent of Justice Rutledge points out in elegant understatement, “(t]he idea 
is entirely novel that regulations may have a greater immunity to judicial 
scrutiny than statutes have... .”2°* This fundamental concept of limitation 
on review preclusion may have motivated Congress to later amend the 
“most onerous features of the Emergency Price Control Act.”2°9 Such 
concerns are particularly applicable to criminal proceedings,?"° but it is not 
difficult to conceive how the due process or even the “taking” clauses of the 
fifth amendment might be used to create similar concerns in civil proceed- 
ings under the Federal environmental statutes.21!1 As we shall see, these 


myriad ways in which the issue of review preclusion may be framed presents 
the greatest difficulty in civil enforcement actions. 


In Adamo Wrecking Co. v. United States, the Supreme Court implic- 
itly recognized the need for limits on review preclusion articulated by 
Justice Rutledge. By substituting the Court’s definition of “emission stan- 
dard” for the agency’s, the Court silently accepted the argument that at least 
one of the basic requirements for validity of legislative rules—statutory 
authority—cannot be avoided by congressional limits on judicial review. A 
persuasive argument can be made that the rule in question in Adamo 
Wrecking Co. was a long-standing interpretive rule entitled to the force of 
law under the very exclusive criteria also recognized by Professor Davis in 
his treatises on administrative law.2!2 Regardless of outcome, the Court 





Yakus, 321 U.S. at 460 (Roberts, J., dissenting). 

See P. Irons, Justice at War (1983) (a detailed treatment of one of the most criticized 
exercises of the “war power,” the relocation and punishment of Japanese-Americans 
during WWII). But cf. Sullivan, Book Essay, 60 Notre Dame L. Rev. 237 (1984-85) 
(noting the slanted views contained in the book). 

Yakus, 321 U.S., 434 U.S. (Rutledge, J., dissenting). See also Adamo Wrecking Co. at 
290-91 (Powell, J., concurring). Justice Powell also recognized Justice Rutledge’s 
“eloquent” framing of the issue. 

Adamo Wrecking Co., 434 U.S. at 291-92 (Powell, J., concurring). 

Task Force Report, supra note 198, at 761. 

U.S. Const. amend. V. 

K. Davis, supra note 196; Adamo Wrecking Co. v. United States: Supreme Court Limits 
Scope of Clean Air Act Emission Standards, 8 Envtl. L. Rev. (1978) (supporting Justice 
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failed to articulate standards for distinguishing between interpretive and 
legislative rules. This failure forms the basis for the confusion over the 
place, if any, for the legislative/interpretive distinction in determining the 
appropriate standard of deference to statutory review preclusion.?!% 


Perhaps because of this confusion, due process concerns have never 
been adequately addressed.?)* Congress is beginning to recognize that, 
given the complexity of environmental regulations, the relatively brief 
periods provided prior to review preclusion may not be sufficient.215 It is not 
enough simply to extend the period prior to preclusion. Such provisions are 
relevant in determining the adequacy of the opportunity to be heard, but 
they cannot be conclusive on the adequacy of due process.?!© The EPA has 
attempted to avoid this issue by denominating its own rules as either 
interpretive or legislative. If they are recognized by the courts, such 
classifications would virtually compel potential defendants to seek review of 
legislative rules immediately but allow post-enforcement challenges to cite 
specific or clearly interpretive rules.2!7 While such designations should be 
very helpful to civil enforcement, this approach suffers from one very 
serious flaw: The validity of such efforts can only be established after 
enforcement actions are begun.?!8 


Rather than embroil government resources in the procedural due 
process under administrative law necessitated by civil enforcement, enforc- 
ers of environmental laws should avail themselves of the standards of 
reasonableness generally utilized in early criminal prosecutions under 
environmental statutes?!® and later reaffirmed, though perhaps tangentially, 
in United States v. Hayes International Corp.?”° Review preclusion was not 
directly considered in the Hayes decision. Concern for fundamental due 
process issues of notice is evident, however, in the Court’s treatment of 





Stevens’ dissenting view that the rule in question was a longstanding interpretation well 
within EPA’s statutory authority). 

Compare Gen. Motors v. Ruckelshaus, 724 F.2d 1561 (D.C. Cir. 1985) (en banc), cert. 
denied, 471 U.S. 1074 (1985) with Harrison v. PPG Indus., 446 U.S. 578 (1980). The 
distinction between legislative and interpretive rules which would appear very relevant 
in divining congressional intent was ignored by the Supreme Court. 

See F. Davis, Judicial Review of Rulemaking: New Patterns and New Problems, 1981 
Duke L.J. 279, 294-95. 

See Clean Water Act § 509(b)(1), 33 U.S.C.A. § 1369(b)(1) (Supp. 1988) (extending 
review period under the Clean Water Act from 90 to 120 days). 

Task Force Report, supra note 198, at 774-75. 

See supra text accompanying notes 195-96 (courts deference to legislative rules). This 
may already be the case under the Clean Air Act. See Task Force Report, supra note 198. 
Compare McLouth Steel Prods. Corp. v. Thomas, 838 F.2d 1317 (D.C. Cir. 1988) 
(holding the application of a “leachate model” to be a legislative rule) with United 
States Techs. Corp. v. EPA, 821 F.2d 714 (D.C. Cir. 1987)(holding the corrective 
action requirement to be an interpretive rule). 

See United States v. Distler, 671 F.2d 954 (6th Cir. 1981); United States v. Oxford 
Royal Mushroom Prods., 487 F. Supp. 852 (E.D. Pa. 1980); United States v. Little 
Rock Sewer Comm., 460 F. Supp. 852 (E.D. Ark. 1978). 

786 F.2d 1499 (11th Cir. 1986). 
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issues of “knowledge” under the statute?! and rejection of the “mistake of 
law” defense with regard to ignorance of the applicable disposal regulations. 
In the end, the Court concluded that it was the defendant’s “business to 
know” applicable regulations and to ensure compliance.?? It is unlikely that 
such a clear result could be produced by a civil enforcement action.??3 


B. The Mistake of Law 


“How was I supposed to know?” was a frequent cry of defendants in 
the early days of environmental enforcement. In civil actions, judges often 
mitigated what they saw as strict liability statutes by awarding nominal 
penalties.2% Under the criminal enforcement statutes, however, the courts, 
relying on precedent established in the regulation of the transportation of 
dangerous substances and other pervasively regulated industries,?7> have 
generally concluded that, under environmental statutes, “[t]he principle that 
ignorance of the law is no defense applies whether the law is a statute or a 
duly promulgated and published regulation.”226 


As prosecutions based on this principle grew, one commentor, 
questioning the deterrent value of criminal enforcement, declared that the 
prosecutions of adultery and violations of environmental statutes had three 
things in common. “Enforcement is selective and erratic, and the conse- 
quences often are harsh.”?27Legitimate complaints of selective prosecution 
must show that the proceedings were “deliberately based upon an unjusti- 


fiable standard.”228 Equating selective prosecution with sporadic enforce- 
ment, however, would yield the unacceptable conclusion that, if enforce- 
ment agencies are sufficiently derelict or if detection is particularly difficult, 
society is somehow deprived of its right to expect compliance with the 
law.229 Additionally, while theoretical recognition of the potential for a valid 





See United States v. Daniel, 813 F.2d 661 (Sth Cir. 1987) (knowledge of proscribed 
conduct adequate under Attorney General’s Schedules of Controlled Substances). 
Hayes Int'l., 786 F.2d at 1507. 

See supra text accompanying notes 80-90 (limitations of civil enforcement). 

See, e.g., United States v. Gen. Motors Corp., 403 F. Supp. 1151 (D. Conn. 1975) ($1 
penalty imposed for release of oil under § 113 FWPCA, 33 U.S.C. § 1321). 

See United States v. Int’] Minerals & Chem. Corp., 402 U.S. 563 (1971) (reversing the 
dismissal of an information alleging violation of ICC regulations on the shipment of 
certain acids) and United States v. Udofot, 711 F.2d 831 (8th Cir.) (conviction for 
knowing delivery of firearms to a carrier), cert. denied, 464 U.S. 896 (1983). A similar 
parallel may be drawn to offenses involving illicit drugs. See United States v. Daniel, 
813 F.2d 661 (Sth Cir. 1987) (reclassification of certain controlled substances did not 
deprive defendant of knowledge of proscribed conduct). 

United States v. Johnson & Towers, Inc., 741 F.2d 662 (3rd Cir. 1984) (citing United 
States v. Int’l Minerals & Chem. Corp., 402 U.S. 558 (1971), cert. denied sub nom. 
Angel v. United States, 469 U.S. 1208 (1985). In prosecutorial shorthand, we might 
refer to the “knowing” offenses under environmental statutes as “general intent 
crimes.” 

Riesel, supra note 9, at 1006S. 

United States v. Hercules, Inc., Sunflower Ammunition Plant, 335 F. Supp. 102, 104 
(D. Ka. 1971). 

See Jeffries & Stephan, supra note 194. 


131 





1989 Criminal Enforcement of Environmental Law 


“selective prosecution” defense is not uncommon, the assertion of such 
claims has historically enjoyed little practical recognition in the courts, 
especially in felony cases.?3° A perhaps more viable defense—mistake of 
fact—recognized in the early days of criminal enforcement has lately been 
ignored. Let us examine the concept of mistake of fact founded in 
detrimental reliance upon third parties. 


C. The Mistake of Fact 


The United States Supreme Court has recognized the validity of this 
defense. In an early Refuse Act case, the Court held that the defendant 
corporation had been improperly denied its right to “present evidence in 
support of its claim that it had been affirmatively misled [by representatives 
of the Corps of Engineers] into believing that the discharges in question 
were not a violation of the statute.”23! Government attorneys are still keenly 
aware of this possibility. Representatives of the Department of Justice have 
recently been admonished against providing “legal advice” to potential 
criminal defendants.?32 Since claims of mistaken reliance will normally be 
decided as questions of fact,?33 criminal enforcement actions conducted 
with a measure of common sense should not be unduly hampered. 


Apparently, reliance on enforcement or permitting authority repre- 
sentatives is also a problem in the civil enforcement area, particularly when 
state and Federal officials are attempting to obtain compliance from the 


same polluter.234 But affirmative defenses may arise much more subtly in 
civil enforcement actions, particularly when the regulatory scheme is very 
complex.?95 


D. The Special Defenses 


In addition to the affirmative defenses discussed above, which are 
generally applicable to all environmental crimes, some special defenses 
applicable to the offenses involving “knowing endangerment”2*° have been 
provided or implied by statute.237 While only RCRA contains all the express 
provisions, they are likely to be grafted into other statutes in the future for 
two reasons. First, as we have already noted, environmental statutes seem 





230. See Wayte v. United States, 470 U.S. 598 (1985) (government’s “passive enforcement 
policy” did not preclude prosecution of individual who failed to register under Selective 
Service regulations). 

231. United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655, 674 (1973). 

232. Marzulla, supra note 10. 

233. See Pennsylvania Indus. Chem. Corp., 411 U.S. at 674-75. 

234. United States v. Harford Sands, Inc., 575 F. Supp. 733 (D. Md. 1983) (a civil penalty 
action under the Clean Air Act, 42 U.S.C. § 7413(a) (Supp. 1986) in which defendant’s 
cooperation with state officials was raised as a defense). 

235. See infra text accompanying notes 255-59 (affirmative defenses in civil enforcement 
actions). 

236. See supra note 99 (knowing endangerment offenses). 

237. See RCRA, 42 U.S.C. § 6928(f)(3) (1982); 33 U.S.C.A. § 1319(c)(3)(B) (Supp. 1988). 
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generally to build on one another;?3* second, the provisions, with two 
marked exceptions, appear to state the obvious and relinquish refinement to 
case law development. 


These marked exceptions warrant closer inspection. The statutes 
recognize consent of the person endangered as a defense, providing “the 
danger and the conduct charged were reasonably foreseeable hazards of an 
occupation” or “medical treatment or medical or scientific experimenta- 
tion” conducted by professionally approved methods and with the endan- 
gered person’s consent.?*° The statute attempts to shift the burden of proof, 
by a preponderance of the evidence, to the defendant. The issue of such 
manipulations of the reasonable doubt standard go far beyond environmen- 
tal statutes.24° The issue exists and should be resolved. The unique 
affirmative defense provisions of RCRA also include a mention of the 
common law defenses under “concepts of justification and excuse.’’4! 
Because this provision may merely state the obvious, we will next consider 
in general terms this type of defense which the courts will likely extend to all 
defendants.”42 


E. The Justification Defense 


Assertions of justification or excuse as affirmative defenses some- 
times present themselves as the concept of supervisory liability or its inverse 
—innocent obedience to instructions or orders. Obviously, this situation 
immediately presents a conflict of interest between the employee and 


employer. The employee is intent on invoking ignorant compliance with 
corporate (or Federal facility)?4* directives. The corporate or Federal 
activity is intent on avoiding responsibility for the criminal acts of its 
servants.?** The courts have had little patience with corporate attempts to 
avoid criminal liability through allegation of lack or knowledge or by urging 
formalistic constructions of the statutes.245 Courts appear just as ready to 





238. See supra note 101 (discussing the leapfrogging of environmental statutes). Apparently, 
the Clean Water Act amendments did not follow this trend entirely. The amendments 
do not include portions of the Resource Energy & Conservation Act provision for 
defenses. Compare RCRA, 42 U.S.C. § 6928(f)(3) (Supp. 1986) with Clean Water Act 
as amended, 33 U.S.C.A. § 1319(c)(3)(B) (Supp. 1988). 

RCRA, 42 U.S.C. § 6928(f)(3)(A) & (B) (1982). 

See Allen, Structuring Jury Decisionmaking in Criminal Cases: A Unified Constitutional 
Approach to Evidentiary Devices, 94 Harv. L. Rev. 321, 327 (1980) (discussing the 
functional similarity of evidentiary devices and affirmative defenses). 

RCRA, 42 USS.C. § 6928(f)(4) (1982). 

See Riesel, supra note 9. 

See infra text accompanying notes 324-27 (Federal facility compliance.) 

See Muchnicki & Coval, supra note 140. 

See Apex Oil v. United States, 530 F.2d 1291 (8th Cir.), cert. denied, 429 U.S. 827 
(1976); but see United States v. Georgetown Unxiv., 331 F. Supp. 69 (D.D.C. 1971) 
(corporation acquitted when employee’s acts were at direction of third-party contrac- 
tor). The doctrine of “deliberate avoidance” and an associated jury instruction may 
theoretically be used to assist in proof of corporate knowledge, but factual inference 
may be the better prosecutorial approach because such an instruction would require 
proof of specific knowledge toward proving what may only be a general intent crime. 
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sustain convictions of individuals in the managerial hierarchy, sometimes 
relying on the doctrine of the “responsible corporate officer.”24© Whether 
individual defendants may avail themselves of “unknowing-obedience- 
to-instructions” defense has been mired in discussions of the mental 
element necessary to commit specific offenses**7 and has not been clearly 
addressed as an affirmative defense issue. Because active duty members of 
the armed forces have an affirmative legal duty to obey orders which are not 
patently unlawful, prosecution of servicemembers for environmental crimes 
may produce a resolution of this issue.?4* 


The defense of justification or excuse may also take the form of 
reliance on the natural occurrence or acts of third parties as the actual cause 
of the illegal release, discharge, or emission. Such a defense is already 
recognized in terms of civil liability for Superfund cleanups.*° But, it is 
often easier to convince the triers of fact to punish everyone who had a hand 
in an illegal activity than to convince them that blame may somehow be 
rationally or legally terminated. Consequently, the defense of excuse based 
upon the actions of third parties is likely to be combined with the issue of 
causation—to the defendant’s ultimate disadvantage.?>° 


There is one other circumstance that may give rise to the “justifica- 
tion” defense. The application of this defense is often surrounded in 
controversy, fueled by public dissatisfaction with government employees 
and contractors who fail to disclose their actions, much less answer for them 


criminally.251 This concept revolves around the justification for or excuse of 
violations of the law committed in the interest of “national security.”252 
Considering that the issue has not yet been addressed by the courts, it is 
enough to note that such claims, if they are legally cognizable, may be 
readily asserted by many Federal facilities and/or Federal employees.?54 
However, the various statutory provisions permitting the President to 





See United States v. Pacific Hide & Fur Depot, Inc., 768 F.2d 1096 (9th Cir. 1985) 
(then Judge Kennedy, writing for a panel which concluded that the evidence did not 
support a “deliberate avoidance” instruction). 

33 U.S.C.A. § 1319(c)(5) (Supp. 1988), Clean Water Act codification of the concept; 
Habicht, supra note 11, at 10484. See also McMurry & Ramsey, supra note 13, at 1152 
(citing a far-reaching analogy to the war crimes trial of Gen. Yamashita drawn in 
Comment, The Criminal Responsibility of the Corporate Officials for Pollution of the 
Environment, 37 Alb. L. Rev. 61 (1972)). 

United States v. Hayes Int’l Corp., 786 F.2d 1499 (11th Cir. 1986) (as to conviction of 
defendant Beasley). 

See 10 U.S.C. § 892 (1982) (disobedience of a lawful order and dereliction of duty). 
42 US.C. § 9607(b) (1982). 

See United States v. White Fuel Corp., 498 F.2d 619 (ist Cir. 1974) (acts of others 
recognized, in dicta, as a defense under the Refuse Act but defense factually rejected). 
Magnuson, The Nuclear Scandal, Time, Oct. 31, 1988. 

This issue certainly has much broader constitutional implications. See Wash. Post, Nov. 
20, 1988, at A7. (The prosecutions arising from the Iran-Contra Affair may raise more 
questions than they answer.) 

For example, an “act of war” defense similar to the one recognized by statute in 
Superfund liability actions (42 U.S.C. § 9607 (1982)) is obviously well-founded. 
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exempt facilities which are of paramount importance to the United States?54 
may be interpreted to condemn decisions to ignore emission, discharge, and 
reporting standards made in the lower echelons of government as criminal 
acts. 


F. The Defenses in Civil Actions 


One might argue that the variety of affirmative defenses warrants 
preference for civil enforcement. Such an argument overlooks the fact that, 
for agency-imposed penalties in a civil enforcement scheme, proceedings 
similar to a trial on the issue of guilt or innocence (including the concept of 
affirmative defenses) are often bound together with what is in effect a 
sentencing determination under the statutes.25> Those imposing civil pen- 
alties are required to consider: The seriousness of the violations; the 
economic benefit to the violator; any history of violations by the same 
“person”; the good-faith efforts of the violator to comply; the economic 
impact of the penalty on the violator; and other matters which justice may 
require.2>° 

The affirmative defenses discussed above pale in comparison to the 
complexity of this civil scheme, particularly if a jury trial on the issue of the 
imposition of penalties is required.2>” The separation of the legal concepts 
relevant to determination of guilt integral to criminal proceeding, and 
perhaps to due process, under United States v. Tull?5* greatly simplifies the 
decisionmaking process; but, even more importantly, criminal enforcement 


provides the deterrent of conviction of the individual wrongdoer, regardless 
of sentence, and the potential for a punishment which fits the more heinous 
crimes.?59 


VIII. PROCEDURAL DIFFICULTIES AND DISTINCTIONS 


The conventional wisdom has long been that criminal law provides 
ingenious defense attorneys with rich ground for the discovery, or perhaps 
invention, of procedural roadblocks to effective enforcement of environ- 





254. Clean Water Act, 33 U.S.C. § 1323 (1982); RCRA, 42 U.S.C. § 6991f (Supp. IV 1096); 
Clean Air Act, 42 U.S.C. § 7606 (1982). Perhaps the conclusion in the text is far too 
simplistic, but it appears ludicrous to assert that the courts should recognize, absent 
statutory authority, any individual’s or agency’s right to determine which laws are not 
in the national interest and then ignore them. Such concerns may be appropriate for 
the Machiavellian process of determining an appropriate sentence. They have no place 
in proceedings conducted to establish guilt. 

See, e.g., Clean Water Act, 33 U.S.C.A. § 1319(d) (Supp. 1988). 

Clean Water Act, 33 U.S.C.A. § 1319(d) (Supp. 1988). Similar, but even more complex, 
calculations are required by the Clean Air Act, 42 U.S.C. § 7420 (1982). 

See supra text accompanying notes 96-98 (discussing Tull). 

481 U.S. 12 (1987). But see Whitt v. Goodyear Tire & Rubber Co., 676 F. Supp. 1119 
(N.D. Ala. 1987) (district court refuses to extend requirement for jury trial to relief 
which Congress described as equitable under Employee Retirement Income Security 
Act, 29 U.S.C.A. $ 1001 (1988), despite monetary judgment which would naturally 
result). 

See Riesel, supra note 9, at 10067 (citing Glenn, supra note 24). 
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mental statutes.26° These can conceivably range from preliminary chal- 
lenges to venue**! to collateral challenges to convictions under enviroénmen- 
tal statutes.262 While conclusions about the complexity of criminal 
enforcement may seem valid on cursory inspection, the interjection of 
procedural issues standing alone does not necessarily denote complexity. A 
review of the procedural decisions associated with criminal enforcement 
may rebut hasty conclusions and demonstrate, with the few inevitable 
exceptions, the inherent logic and simplicity of criminal enforcement. 


A. The Choice Between Criminal and Civil Enforcement 


Despite numerous early challenges, it is now generally accepted that 
the government is not required to seek civil remedies prior to the initiation 
of criminal actions under environmental statutes.?°? Similarly, the fact that 
Congress “created a unique situation in which a defendant is automatically 
liable for a civil penalty when he follows the only route available [notifica- 
tion] to avoid criminal prosecution”? is not a bar to criminal proceeding 
for failing to report the release or for the criminal act itself.2°> The extent to 
which criminal and civil enforcement actions may proceed simultaneously is 
unclear? But a regulatory scheme that is constantly being defined by both 
civil and criminal actions does not create ex post facto definitions of criminal 
acts.267 Concerns about the coordinated preparation of civil and criminal 
cases against the same defendant may be more of an evidentiary issue than 
a procedural one.?6* Even if the government is compelled to elect an 


enforcement process, neither form of enforcement is necessarily preferable 
merely because a choice must be made. In short, the presence of two 
enforcement systems may complicate the regulator’s decisionmaking pro- 
cess, but the parallel systems do not unduly complicate the criminal process. 


B. The Grand Jury Process 


A principal procedural requirement among the “heightened consti- 
tutional protection” afforded criminal defendants in environmental cases is 





See Drayton, supra note 35. 

Fed. R. Crim. P. 18. Generally, the appropriate venue is the Federal district in which 
the offense was committed, but provisions have been made for unusual circumstances. 
18 U.S.C. §§ 3237 (offenses crossing district boundaries) & 3238 (offenses committed 
outside any district—e.g., on the high seas) (1982). 

See infra text accompanying notes 270-72 (Federal Tort Claims Act challenge). 
Evidentiary issues in this category have been reserved for discussion below. See infra 
notes 284-99 and accompanying text. 

United States v. Frezzo Bros., 602 F.2d 1123 (3d Cir. 1979). 

United States v. Eureka Pipeline Co., 401 F. Supp. 934 (N.D.W.V. 1975). 

See United States v. Ward, 448 U.S. 254 (1980). This determination was extremely 
important to the Clean Water Act enforcement scheme and will be equally important 
to the reporting requirements under CERCLA. 42 U.S.C.A. § 9603 (Supp. 1988). 
See Marzulla, supra note 10. 

United States v. Phelps Dodge Corp., 391 F. Supp. 1181 (D. Ariz. 1975). 

See infra text accompanying notes 287-95 (evidentiary issues in parallel enforcement). 
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the grand jury process.?©° The presentation of the case to the grand jury is 
not a roadblock to criminal enforcement. Rather, it is an integral part of the 
trial preparation process in which the United States Attorney, with the 
sanction of the courts, is intimately involved.2” The failure of the grand jury 
to return an indictment is the exception rather than the rule.27! Defense 
attorneys know this and often permit the government to proceed on an 
information by waiving the indictment.?7? If the punishment for the offense 
cannot exceed imprisonment for one year (environmental statutes in this 
category include Clean Air Act violations and negligent violations of the 
Clean Water Act),?73 the government may elect this option without defense 
consent.?74 


There are, of course, pitfalls in the grand jury process which are 
sometimes related to parallel civil actions.?7> Such problems, however, are 
more likely to delay rather than prevent criminal enforcement and may be 
avoided altogether under the Justice Department guidelines.?”° In sum- 
mary, the grand jury process is a constitutionally necessary step”’ but, as an 
ex parte proceeding, it is likely to be more effective and less complex than 
extensive civil discovery.?78 


This is true because the grand jury process and subsequent trial are 
governed in part by the Federal Speedy Trial Act.2”° The Speedy Trial Act 
prevents undue delay in criminal trials?*° and it is safe to conclude that 
criminal trials generally move considerably faster than their civil counter- 
parts. 





Ward, Criminal Enforcement of Illinois’ Environmental Protection Laws: Will Criminal 
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L. Rev. 287, 292 (1982). See also Drayton, supra note 35; Laughran, supra note 8, at 
585. 

Riesel, supra note 9, at 10075 (calling the grand jury the “great investigatory engine” 
of government). See also United States v. Royal Mushroom Prods., 487 F. Supp. 852 
(E.D. Penn. 1980) citing United States v. Birdman, 602 F.2d 547 (3d Cir. 1979), cert. 
denied, 444 U.S. 1032 (1980).). 

See McMurry & Ramsey, supra note 13, at 1142. 

Fed. R. Crim. P. 7(b). 

Clean Air Act, 42 U.S.C. § 7413(c) (1982); Clean Water Act, 33 U.S.C.A. $ 1319(c) 
(Supp. 1988). 

Fed. R. Crim. P. 7(a). 

See United States v. Gold, 470 F. Supp. 1336 (N.D. Ill. 1979) (indictment dismissed 
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served as a “special attorney” to prosecute). But see United States v. Gakoumis, 624 F. 
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F.2d 449 (3d Cir. 1986). 
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28 U.S.C. §§ 3161-3174 (1982 & Supp. IV 1986). 
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C. The Post-Conviction Collateral Attack 


Historically, courts have simply rebuffed the invocation of proce- 
dural devices to thwart criminal enforcement and what might be construed 
as procedural burdens have in effect been assets in the enforcement 
process. A recent collateral attack on criminal enforcement based on 
procedural challenges was also unsuccessful, even though the defendant 
corporation alleged everything from “technical incompetence” to “obstruc- 
tion of justice” to support Federal tort claim actions based on initiation of 
criminal prosecutions.?*! These allegations appear to be more in the nature 
of an affirmative defense of “selective prosecution,”2*? but the defendant, 
later the plaintiff, did not raise such a defense at the criminal trial because 
of a guilty plea. The government, perhaps in an effort to resolve the 
substantive issue, did not attempt to assert collateral estoppel and the Court 
of Appeals for the First Circuit relied on the “discretionary function 
exception” to invoke sovereign immunity and uphold dismissal of the 
complaint.?® 


IX. EVIDENTIARY ISSUES 


Criminal enforcement actions always carry with them concerns 
generated by both the exclusionary rule’s protection of the defendants’ 
constitutional rights against illegal searches and self-incrimination.2** These 
concerns are magnified by the parallel enforcement actions available under 
the principal environmental statutes*> and the fact that a great deal of the 


evidence in many environmental cases is collected directly from reports and 
documents that potential defendants are required to submit under threat of 
other sanctions.?*° 


A. The Issues in Parallel Enforcement Actions 


The courts have recognized the evidentiary issues created by parallel 
environmental enforcement and have generally held that, with the signifi- 
cant statutory exception of notification information required by the Com- 
prehensive Environmental Response, Compensation, and Liabilities Act 
(CERCLA) and the spill provisions in section 311 of the Clean Water 
Act,?87 evidence gathered during normal monitoring activities or during civil 





281. United States v. K. W. Thompson Tool Co., 836 F.2d 721 (ist Cir. 1988). 

282. See supra text accompanying notes 227-30 (discussing selective prosecution). 

283. Thompson Tool Co. at 729. The court also allowed sanctions imposed on the plaintiff 
under Fed. R. Civ. P. 11 for assertions of frivolous claims against EPA employees to 
stand. 

284. U.S. Const. amend. IV & V. A discussion of the great body of law which has grown up 
around these two provisions is far beyond our needs, but it is interesting to note the 
growing trend toward simplifying the application of their protection. See United States 
v. Dunn, 480 U.S. 294 (1987). 

See infra notes 294-95 (potential for use of evidence discovered by administrative 
inspectors). 

See statutes cited supra note 119. 

42 US.C.A. § 9603(b) (Supp. 1988) and Clean Water Act, 33 U.S.C. § 1321(b)(5) 
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proceeding may be used in criminal enforcement efforts.2** Unfortunately 
for civil enforcement, the reverse is not necessarily true. While there is no 
evidentiary bar to the use of “information obtained in civil or administrative 
discovery” in criminal enforcement “provided there was a good faith civil 
basis for conducting the discovery,”2®° the Federal Rules of Criminal 
Procedure deny attorneys involved in civil enforcement access to records or 
accounts of grand jury proceedings, unless the court is willing—in the 
interest of furthering a related judicial proceeding—to order the matters 
released.2% This generally requires at least one in camera review by a 
Federal district judge.?% 


The virtually unbridled use of statements and other evidence ob- 
tained in civil proceeding for criminal enforcement purposes is particularly 
noteworthy because guidelines within the Justice Department do not 
require that those involved in civil enforcement give “Miranda warnings” to 
suspected offenders,?°2 and the prerequisites necessary to obtain warrants 
pursuant to a pervasive regulatory statute are not constitutionally based and 
are principally determined by the governmental agency concerned.?°? In 
addition to these sources of evidence, Dow Chemical Co. v. United States, 
decided by the Supreme Court in 1986, upheld the warrantless overflight of 
Dow’s well-guarded manufacturing facility and sharply demonstrated the 
inspection power of EPA under the Clean Air Act.2°* When evidence can be 
collected in this manner, criminal prosecution of offenses committed within 


“pervasively regulated industries” is greatly simplified.?> 





(1982). Logically, the statutes do not preclude the use of such reports in prosecutions 
for false statements or perjury. The government bears the burden of avoiding the 
statutory immunity when it seeks to introduce evidence of the discharge or release. See 
United States v. Gen. Am. Transp. Corp., 367 F. Supp. 1284 (D.N.J. 1973). 

See United States v. Pacific Hide & Fur Depot, Inc., 768 F.2d 1096 (9th Cir. 1985) 
(statements obtained by EPA in overseeing administration of “junkyard” permit 
admitted in a criminal prosecution under the TSCA §§ S(e) & 15(b), 5 U.S.C. 
§§ 2605(e) & 2615(b), for improper disposal of PCB’s). 

Department of Justice, Land and Natural Resources Division Directive No. 5-87, Oct. 
13, 1987. For a detailed explanation of the directive, see Marzulla, supra note 10. 
Fed. R. Crim. P. 6(e)(3)(C)(i). See also Riesel, supra note 9 at 10078 and cases cited 
therein. 

For a detailed discussion of this issue, see Marzulla, supra note 10, at 2. 

See Marzulla, supra note 10, at 7 and cases cited therein. 

There is some confusion on this issue, but the obvious distinction from the “probable 
cause warrant” required in solely criminal investigations is enough for our purposes. 
See Welks, The Fourth Amendment and the Third Warrant, 2 Nat’! Envtl. Enforcement 
J. 3 (1987). 

476 U.S. 227 (1986) (interpreting § 114 of the Clean Air Act, 42 U.S.C.A. § 7414 
(Supp. 1988)). 

The decision in Dow has been criticized as demanding “that we as a society forego 
rights that are too precious to relinquish.” Note, Dow Chemical Co. v. United States: 
Aerial Surveillance and The Fourth Amendment, 3 Pace Envtl. L. Rev. 277, 296 (1986) 
(authored by Diane Fosenwasser Skalak). One might note that similar arguments can 
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activities necessary to protect the environment. In the future, businesses which engage 
in conduct which must of necessity be pervasively regulated should expect little or no 
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B. The Distinction of Substantive Concerns 


No comment on evidentiary issues in environmental enforcement 
would be complete without a mention of the Ringlemann Number, a 
method of judging pollution by the opacity of smoke. Upheld by the 
Supreme Court as a valid basis for the implementation of civil sanctions by 
the State of Colorado,?% it has long been decried by experts in the field as 
“little better than sniffing the air.”29’ The point, for our purposes, is not the 
scientific validity of the test in terms of what is measured—that is an issue 
for the lawmakers. 


The Ringlemann chart was (and still is) used in a manner which is, 
in practical effect, no different than determining the amount of a pollutant 
or hazardous substance we will permit to be discharged measured in parts 
per quadrillion.2°* No doubt, tomorrow’s technology will make today’s 
technical wizardry look archaic. Or, perhaps we are controlling, as is likely 
to be the case with the Ringlemann charts, the wrong thing altogether.?° 
Regardless, an enforcement scheme should focus only on the statutory 
objection. Criminal enforcement, with its historic separation from value 
judgments, is often best suited to that task and, in certain instances, criminal 
enforcement is the only viable sanction. 


X. THREE EXAMPLES 


Having established a framework for analysis of certain factual 


situations, an examination of three specific categories of polluters which 
present serious challenges to enforcement efforts illustrates the value of 
criminal enforcement to achieve statutory objectives. 


A. The Midnight Dumper?° 


From a historical perspective it appears that, during the early days of 
environmental enforcement, most industrial concerns (including some of 
America’s largest corporations) were midnight dumpers—in the sense that 
they ignored the few existing restrictions and seldom considered the 
environmental impact of their actions.*°! Of course, the term midnight 
dumper would have to be used in an allegorical sense, because no one paid 
any attention to the time of day. Prosecutions under an emerging system of 
environmental regulation changed this approach of reckless abandon and 





privacy. See New York v. Burger, 482 U.S. 691, 107 S. Ct. 2636 (1987) (upholding the 
admissibility of evidence seized during a warrantless administrative inspection of an 
automobile junkyard in a prosecution for possession of stolen property). 

Air Pollution Variance Bd. of the State of Colorado v. Western Alfalfa Corp., 416 U.S. 
861 (1974). 

See Henz, The Ringlemann Number as an Irrebuttable Presumption of Guilt—an 
Outdated Concept, 3 Nat. Resources L. 232 (1970). 

See Ruckelshaus, supra note 4, at 459. 

Henz, supra note 297. 

See Habicht, supra note 11, at 10481. 

See supra text accompanying notes 25-30 (Refuse Act enforcement). 
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haphazard prosecution. The first real success stories of felony criminal 
prosecution under environmental statutes involved the prosecution of those 
who, with more ingenuity than regard for others,>°? simply ignored the 
requirements of the law.2°? An optimist might assume that, as the scheme of 
regulation of disposal of substances (particularly hazardous ones) becomes 
more and more pervasive,? potential wrongdoers would become more 
sensitized to the criminality and environmental impact of their acts and that 
arguably draconian measures like criminal prosecution would no longer be 
necessary. In fact, the opposite may be true.2% 


Only one thing can truly be said about all waste which the body 
politic elects to regulate—eventually something has to be done with it. Even 
the decision to just let it sit (remain, lie, or puddle) may now constitute a 
criminal act.3° With every update of the statutory scheme, more and more 
individuals are added to the list of potential defendants. It is simply an 
observation of human nature to conclude that, as legal disposal of waste 
becomes more and more expensive and difficult, some will attempt to avoid 
the law altogether.3°’ These crimes, despite the ingenious methods by which 
they may be committed or concealed, are not legally complex. The perpe- 
trators are not interested in understanding, complying with, or even 
challenging a complex administrative scheme; they simply seek, illegally of 
course, to avoid it altogether. For such simple offenses with so obvious a 
criminal intent,?°* the simple sanction of the swift imposition of criminal 
penalties is the best approach. 


B. The Unrepentant Polluter 


The genesis of this brand of criminal enforcement was the recogni- 
tion, by those responsible for environmental protection, that toleration of 
deliberate actions by persons conducting regulated activities to mislead or 





302. It can truly be said that, in the land of opportunity, ingenuity—even in criminal 
enterprise—knows no bounds. See United States v. Ward, 676 F.2d 94 (4th Cir. 1982). 
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(1981). 
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even deliberately deceive EPA would quickly undermine all enforcement 
efforts.3°° Some of the activities prosecuted constituted deliberate frauds on 
the government. The brashness of the criminals is now nearly legendary,>!° 
but the submission of misleading or false reports is not the only manner in 
which this situation can arise. 


Some activities file correct reports hoping that only “jawboning”>!! 
or, at worst, because of the wrongdoers obvious cooperation, only minimal 
civil sanctions will be invoked.3!2 Why would a polluter clearly but illogically 
assume that illegal acts will be ignored simply because they are religiously 
confessed? Often the unrepentant polluter relies on the practical inability or 
political reluctance of EPA to apply the civil equivalent of the death penalty 
(i.e., a comprehensive injunction or economic penalties so great that the 
polluting concern can no longer operate or is no longer competitive in the 
marketplace).3!3 Regretably, the polluter is often correct. 


While modern proponents of criminal enforcement do not have the 
death penalty at their disposal,?!* enforcement efforts to evoke the substan- 
tial criminal penalties available may be the only practical method of 
meeting, head-on, the problems of ensuring compliance with the ever- 
expanding regulatory system. For example, the Loss of Interim Status 
(LOIS) program, designed to implement RCRA, will undoubtedly produce 
numerous enforcement actions as operators of designated sites promise 
that which they cannot deliver.>!5 As these sites close or are closed, the 
“owners and operators” will no doubt attempt to convince civil enforcement 
authorities that there is simply nothing to do with the waste.3!® Criminal 
statutes do not, for better or worse, consider such practical or economic 
issues. If we are to place the burden of solving these problems where it 
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arguably belongs—on the public and their legislative representatives—then 
we must deter what has legislatively been determined to be unacceptable 
conduct by use of the retributive scheme of criminal enforcement. 


C. The Federal Facilities 


The states, often in the vanguard of criminal enforcement, have long 
used their police powers for environmental regulation.*!7 In the last two 
decades, Congress, under considerable political pressure and concerned by 
what it considered to be “inadequate state enforcement of environmental 
standards,” began to enact Federal statutes to improve the environment.>!* 
For several years after the initial Federal laws, the states generally accepted 
their subordinate role of supplying the police power to create or enforce 
regulations implementing these commerce clause statutes in exchange for 
Federal monies.3!9 This system, utilized under all the major environmental 
statutes, seemed to work well until the choices “began to bind”>?° and the 
margin cost for compliance became greater and greater. As the demands of 
the various Federal programs increased, the states became more aggressive 
in their criminal enforcement efforts.32! It was then that the states and the 
media began to notice that, despite lip service by the Executive Branch 
directing compliance with all state and Federal environmental laws,>2? the 
Federal Government might be “the biggest violator.”323 


In California, a state with a strong tradition of criminal 
enforcement,3% attention turned to criminal actions against an agency of 
the United States and the Federal employee responsible for the actions of 
the agency.?25 In California v. Walters, the municipal attorney for the City of 
Los Angeles attempted to prosecute the Veterans Administration and Dr. 
Walters (the administrator of the local medical center), in municipal court, 
for violations of the state statutes implementing RCRA by making the 
improper disposal of hazardous medical wastes a criminal act.32° The 


complaint relied on the waiver of sovereign immunity contained in 
RCRA.327 
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The municipal court action did not last long. The case was immedi- 
ately removed to Federal court by the defendants, not under Federal 
question jurisdiction*2* but under provisions of the United States Code 
which permit Federal officers sued or prosecuted for actions “under the 
color of . . . office or on account of any right, title or authority claimed under 
any act of Congress” to remove the prosecution to Federal district court.32° 
Applying the Federal Rules of Criminal Procedure,>*° the district court 
dismissed the complaint on the grounds of “sovereign immunity” without 
opinion.33! The Court of Appeals for the Ninth Circuit rejected California’s 
assertions that provisions of the act were drafted in light of the strict 
construction of statutory waivers espoused by the Supreme Court in 
Hancock v. Train,>2 and, in a brief per curiam opinion, found no “clear 
intent [by Congress] to waive immunity from criminal sanctions.”33? 


Because district courts have generally followed the California v. 
Walters requirement for a clear and unambiguous waiver of immunity and 
refused to find such a waiver even for civil penalties or fines,?*4 environ- 
mental enforcement by the states has been effectively limited to the 
injunctive relief permitted by dicta in California v. Walters.>> Injunctive 
relief, however, is often politically and practically unavailable, particularly 
when concerns of Federalism are involved.3°° 


To date, administrative efforts by EPA to regulate Federal facilities 
have not fared much better than state criminal and civil efforts?37 and, 
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1st Sess. (1987). 
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though a new compliance strategy has just been issued,>* administrative 
enforcement without at least the reasonable availability of sanctions is not 
likely to be effective.33° This observation is particularly important as civil 
enforcement is presently not available from the Federal courts either. The 
Justice Department has refused time and again to bring civil actions under 
the principal environmental protection statutes against Federal agencies 
and facilities, citing the “unitary theory of the executive branch.”34° Under 
that theory, such cases are actually a suit by the government against itself 
which does not produce a “case in controversy” required by the Constitu- 
tion to impart jurisdiction.**! Similarly, the courts have rejected “citizen 
suits” by the states as beyond the scope of the enforcement scheme 
contemplated by Congress.*4? Is there then no manner by which the law may 
be enforced? 


Apparently Congress, or at least the House Committee on Energy 
and Commerce, is convinced that there is not. Obviously sincere in their 
adherence to the adage, “that the whole Constitution has been erected upon 
the assumption that the King not only is capable of wrong, but is more likely 
to do wrong than other men if he is given a chance,”*4? members of the 
committee have introduced legislation to create a “Special Environmen- 
tal Counsel” empowered to bring enforcement actions against Federal 
facilities.45 Unfortunately for environmental enforcement, there is no 
indication that such civil enforcement actions would be any more effective 
or expeditious than their counterparts directed against large private corpo- 
rations. Financial penalties directed at the facility are not likely to strike fear 
in the hearts of irresponsible employees and injunctive relief is also 
impractical. It appears that, for the moment at least, the only way compli- 
ance by Federal facilities may be encouraged by Federal court action is the 
direct criminal prosecution of Federal facility employees and Federal 
contractors and their employees.*4* Such prosecutions are already 
underway .347 





Federal Facilities Compliance Strategy (The Yellow Book) (1988) (Nov. 1988 publication 
available from EPA). 

See Reiss, supra note 305. 

Environmental Compliance by Federal Agencies: Hearings before the Subcomm. on 
Oversight and Investigations of the House Comm. on Energy and Commerce, 100th Cong., 
1st Sess. (1987). 

U.S. Const. art. III. 

California v. Dep’t of the Navy, 845 F.2d 222 (9th Cir. 1988). 

Nippon Hodo Co. v. United States, 285 F.2d 766 (Ct. Cl. 1961), citing Herbert, 
Uncommon Law 291-96 (1969 ed.). 

134 Cong. Rec. H 11610 (1987). The committee also favorably reported out this 
legislation. 

H.R. 3782, 100th Cong., 1st Sess. (1987). 

The latter type of criminal enforcement has a long history, it needs only to be 
rediscovered. See United States v. Hercules, Inc., Sunflower Army Ammunition Plant, 
335 F. Supp. 102 (D. Kan. 1971) (Refuse Act prosecution of government contractor). 
United States v. Dee, No. HAR 88-0211 (D. Md. 1988) (conviction of three civilian 
employees of the Army’s Aberdeen Proving Grounds). See also Wash. Post, Jun. 29, 
1988, at B1, B7; Baltimore Sun, Jun. 29. 1988, at 1, 15, 17. 
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Criminal Enforcement of Environmental Law 


It would very much appear that as a society we should want it the 
other way around. We desire that our government employees, deterred 
from criminal conduct by retributive sanctions, report the potential for 
violations of the environmental laws to superiors sensitive to correcting ne 
problem. Some argue that more extensive job protection for “whistlé- 
blowers” will resolve this dilemma,*4* but the principal environmental 
statutes already contain pervasive employee protection provisions.*4° Per- 
haps a diligent criminal enforcement effort is the only viable method of 
producing the desired result. 


XI. CONCLUSION 


These three examples of enforcement problems are merely repre- 
sentative; in fact, the three categories are not even mutually exclusive. For 
the present, Federal facilities and/or their employees may enjoy at least 
partial immunity from sanctions which might be imposed on other midnight 
dumpers or unrepentant polluters; and the permit holder who is unwilling 
to comply with the terms of the legal license may turn to deliberate unlawful 
disposal. Nearly all categorizations within extensive schemes of Federal 
regulation may be subjected to such criticisms,>*° but discrete categoriza- 
tion of wrongdoer—while helpful in understanding the desirability of a 
certain enforcement approach—is not essential to effective implementation 
of that approach. 


General characteristics are valuable, however, if they persuade us by 
a demonstration of otherwise unregulated activities to the logic of and need 
for a comprehensive scheme of criminal enforcement of environmental laws 
regardless of the station of the wrongdoer. Such a comprehensive scheme is 
available under existing laws. Congress has determined that the existing 
environmental crimes are serious offenses**! and appears ready to add 
other crimes to the felony category.>52 But, additional statutes and greater 
potential punishments are not necessarily effective merely because they 
exist. If we do not unduly burden ourselves with philosophical baggage, and 
if we avoid knee-jerk rejections of retributive enforcement just because it is 
more difficult to quantify its value as a deterrent,353 we can as a society 





348. See Hill, Whistleblower: A Study in Alternative Remedies, 4 Temp. Envtl. L. & Tech. J. 
50 (1985). Congressional efforts in this regard are meeting some difficulty. See Wash. 
Post, Oct. 27, 1988, at A1, A10 (Workers’ Protection Bill Dies). 

349. Clean Water Act, 33 U.S.C. § 1367 (1982); RCRA, 42 U.S.C. § 6971 (1982); Clean Air 
Act, 42 U.S.C. § 7622 (1982); CERCLA, 42 U.S.C. § 9610 (1982). 
See N. Frank, supra note 16. 
See supra note 49. The Federal Sentencing Guidelines, Fed. Sent. Guide 2Q1.1-2Q1.4, © 
though under attack on other grounds (United States v. Mistretta, 682 F. Supp. 1033 
(W.D. Mo. 1988), cert. granted, __. U.S. __. 108 S. Ct. 2868), reach the same 
conclusion. 
See supra note 95 and accompanying text (Clean Air Act revisions). 
See Laughran, supra note 8, at 585-58. 
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effectively implement the laws we already have to protect from the few that 
which belongs to all.35¢ 





354. See McCarthy & Farrell, The Watch We Keep: Prosecutorial Strategy for Ground Water 
Protection, 2 Nat’! Envtl. Enforcement J. 3 (Jun. 1987) (suggesting comprehensive 
criminal enforcement as a means to effectively protect groundwater). 
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FEDERAL FACILITY PAYMENT OF STATE 
ENVIRONMENTAL FEES 


Commander Patrick A. Genzler, JAGC, USN * 


In this article, the author examines the liability of Federal facilities 
for fees imposed by states to defray the expense of environmental 
regulation. Following a study of the constitutional issues of Federal 
sovereignty, supremacy, and immunity, the author analyzes the judicial 
means for distinguishing legitimate state user fees from impermissible 
State taxation of Federal entities. The author then reviews waivers of 
immunity in Federal environmental statutes of particular interest to 
military installations. 


INTRODUCTION 


Federal and state governments occupy an ambiguous relationship in 
the field of environmental regulations. Federal law specifies the framework 
of environmental regulatory programs, and sets the basic standards to be 
met, while state governments are given the lead role in enforcement of these 
programs. Frequently, however, Federal facilities present major environ- 
mental concerns and highly visible enforcement problems for state officials. 


State authority to regulate Federal agencies is restricted by the 
doctrines of Federal supremacy and sovereign immunity. In particular, state 
taxation of Federal activities and instrumentalities has been historically 
regarded as inimical to the principles of federalism that are central to our 
constitutional government, and has been forbidden absent clear consent by 
Congress. In enacting the major environmental statutes, Congress has 
provided that Federal agencies will comply with state requirements, includ- 





* Commander Genzler currently serves as Assistant Staff Judge Advocate, 
Environmental Law, to the Commander-in-Chief, U.S. Atlantic Fleet. He was 
graduated from Virginia Polytechnic Institute in 1972 with a Bachelor of 
Science degree in mechanical engineering. He received his Juris Doctor from 
the College of William and Mary in 1978. This article is based on the thesis he 
prepared in partial satisfaction of the requirements for the LL.M. degree he 
received from the National Law Center of The George Washington University 
in 1989. 

1. A recent Environmental Protection Agency publication estimated that the Federal 
Government owns 387,000 buildings located on 27,000 installations occupying 
729,000,000 acres of land. Approximately 5,000 Federal facilities held environmental 
permits or had ongoing pollution abatement projects. Federal Facilities Compliance 


Strategy, U.S. Environmental Protection Agency, Office of Federal Activities, at I-1 
(Nov. 1988). 
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ing payment of reasonable service charges, but has not consented to state 
taxation of Federal activities to support environmental programs. 


As the cost of environmental regulatory programs, especially clean- 
ups of hazardous waste disposal sites, has escalated, states have sought to 
impose a variety of assessments on polluters to defray costs of regulation 
and discourage pollution. For private entities, it matters little whether such 
assessments are considered taxes or service charges because they have few 
grounds to legally avoid payment of either. For Federal agencies, however, 
the characterization of an assessment as a tax, rather than a service charge, 
usually means avoiding payment of thousands, or possibly tens of thousands, 
of dollars out of the agency’s operating funds. As Federal budgets have 
come under increasing pressure, agencies have resisted paying all but 
nominal assessments to states if they feel that the charge can be character- 
ized as a tax. The Department of Justice has been willing to litigate these 
cases when a state insists on payment, rather than advise Federal agencies 
to pay an arguably unconstitutional tax. At the center of these disputes is a 
disagreement over the criteria by which service charges are distinguished 
from taxes. 


The Department of Justice and other Federal agencies have adopted 
a relatively narrow test that they contend distinguishes service charges from 
taxes. However, a review of the case law indicates that the courts and 
Congress have not followed a uniform path, but rather have used several 
different tests to make this determination. This article examines the liability 


of Federal agencies for payment of state fees under the Clean Water Act,? 
Clean Air Act,>? Solid Waste Disposal Act,* and Comprehensive Environ- 
mental Response, Compensation and Liability Act.> It will review the 
constitutional bases for Federal immunity from state regulation and taxes, 
the legal distinctions that have been drawn between taxes and service 
charges, and the provisions of the applicable Federal laws. 


II. SOVEREIGNTY, SOVEREIGN IMMUNITY, AND FEDERAL 
SUPREMACY 


A state’s authority to tax or regulate a Federal entity is determined 
in the first instance by doctrines of sovereignty, sovereign immunity, and 
Federal supremacy. Therefore, a review of the development of the law in 
these areas as it is relevant to state regulation of Federal facilities is a useful 
departure point for analysis of the fee versus tax issue. 





33 U.S.C. $§ 1251-1387. 
42 U.S.C. §§ 7401-7642. 
42 U.S.C. §§ 6901-69911. 
42 U.S.C. §§ 9601-9675. 
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A. Sovereignty 


Simply stated, sovereignty is the power of a government to govern.® 
Under monarchies and other forms of national government, that power is 
unitary. In the United States, however, sovereignty is shared between the 
Federal and state governments. The original thirteen states were all 
_ sovereign at the time of their entry into the Union, and all states admitted 
since are invested with equal powers of sovereignty.’ Our system of 
federalism is often described as one of “dual sovereignty,” with power 
divided between the states and Federal Government according to a distri- 
bution of powers in the Constitution. Federal sovereignty is derived from 
the grant of powers in the Constitution, which also serve to limit state 
sovereignty.° 


Traditional incidents of sovereignty include the power of eminent 
domain, the power to tax,!° and the “police power.”!! The police power is 
perhaps the most important because it is the foundation for the broad 
regulatory authority of a sovereign state. It has been described as “the 
power vested in the legislature...to make, ordain, and establish... 
reasonable laws, statutes, and ordinances . . . for the good and welfare of the 
Commonwealth and the subjects of the same.”!2 


The sovereign powers of the states, while broad, are subject to 
limitations. There are express limitations on state sovereignty stated in the 
Constitution. For example, states are prohibited from entering into treaties, 
laying duties on imports or exports, or forming interstate compacts without 
the consent of Congress.!> Other limitations on state sovereignty are 
implied from the constitutional grant of authority to the Federal Govern- 
ment in certain areas.* Thus, state authority in the areas of bankruptcy, 
foreign affairs, interstate commerce, copyrights and patents, immigration, 
national defense, and postal affairs, is limited by the exercise of primary 
authority by Congress in these domains.!> Limitations on state authority are 
also implied from the “supremacy clause”!* and the basic operation of our 





See 16 Am. Jur. 2d Constitutional Law § 282. 

Parker v. Brown, 317 U.S. 341 (1943). 

See Redish, Supreme Court Review of State Court “Federal” Decisions: A Study In 
Interactive Federalism, 19 Ga. L. Rev. 861 (1984). While the concept of “dual 
federalism” imports state sovereignty that is equal to that of the Federal Government 
within its own area of authority, a more modern view is that our system is one of 
“cooperative federalism” in which state and Federal governments function as part of 
a single governmental mechanism. This view may be more realistic in view of the 
concept of Federal supremacy, discussed infra, and other limitations on state sover- 
eignty. 

See Collector v. Day, 11 Wall. 113, 124 (1871). 

M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). 

See 16 Am. Jur. 2d Constitutional Law § 283. 

Sweet v. Rechel, 159 U.S. 380 (1895). 

U.S. Const. art I, § 10, cl. 1-3. 

See Kleppe v. United States, 426 U.S. 529, reh’g denied, 429 U.S. 873 (1976). 

U.S. Const. art. I, § 8. 

U.S. Const. art. VI, cl. 2. 
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Federal system of government, as is the prohibition of state taxation of 
Federal Government instrumentalities and activities.!’ Finally, geographic 
areas within state borders may be ceded to the Federal Government and 
thereby withdrawn, wholly or partially, from the state’s sovereign authority. 
The “property clause” of the Constitution grants the Federal Government 
exclusive legislative authority over lands ceded to the United States with the 
consent of state legislatures.!* In such Federal enclaves, state law adopted 
after cession is without effect irrespective of conflict with Federal law, 
unless Congress has provided otherwise.!° 


B. Sovereign Immunity 


The principle that a sovereign government cannot be sued without its 
consent is rooted in the common law, and is applicable to both the state and 
Federal governments.?° While it is often said that this doctrine originates in 
the common law principle that “the king can do no wrong,” today it is 
justified on the basis that needless litigation could interfere with the 
performance of important government functions.?! A state cannot be sued 
by its own citizens or citizens of another state, either in state or Federal 
court, without its consent.22 However, states can be sued in Federal court by 
the United States or a Federal agency, with respect to matters within 
Federal legislative jurisdiction.27 By contrast, the Federal Government is 
immune from suits by the states.” 


C. Federal Supremacy 
Article VI, clause 2 of the Constitution states: 


This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary notwith- 
standing. 


This “supremacy clause” does not create any rights in the Federal 
Government. Rather, it ensures that Federal authority will prevail when in 





17. M’Culloch v. Maryland, 17 U.S. at 433. 

18. U.S. Const. art. I, § 8, cl. 17. 

19. Pacific Coast Dairy, Inc. v. Dep’t of Agric., 318 U.S. 285, reh’g denied, 318 U.S. 801 
(1943); Black Hills Power & Light Co. v. Weinberger, 808 F.2d 665 (8th Cir.), cert. 
denied, 108 S.Ct. 73 (1987). 

20. United States v. Shaw, 309 U.S. 495 (1940). 

21. See Note, Suits Against Government Officers and the Sovereign Immunity Doctrine, 59 
Harv. L. Rev. 1060 (1946). 

Keifer & Keifer v. Reconstruction Fin. Corp., 306 U.S. 381 (1939). 

Dep’t of Employment v. United States, 385 U.S. 355 (1966). See also Annot., Sovereign 
Immunity of State as Applicable to Suit by United States Supreme Court Cases, 93 
L.Ed.2d 1095, $§ 3, 7 (1986). 

See Minnesota v. United States, 305 U.S. 382, 387 (1939). 
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conflict with that of a state. However, the mere existence of Federal 
legislation in an area of affairs does not necessarily preclude state authority 
in the same sphere. The supremacy clause invalidates state law in only three 
circumstances:?6 


1. Where the Constitution expressly grants exclusive authority 
to Congress; 


2. where the Constitution grants authority to Congress, and 
states are impliedly precluded from exercising that authority; and 


3. where authority is granted to Congress and state action is 
absolutely contradictory and repugnant to Federal authority. 


This last circumstance has caused the greatest difficulty in balancing 
Federal and state irterests because it entails an ad hoc examination of the 
conflict between the particular state and Federal legislation involved. In 
these situations, the focus of the inquiry is whether the “state law stands as 
an obstacle to accomplishment of the full objectives of Congress.”27 


D. Conflicts Between State and Federal Authority 


In contrast to a literal notion of “Federal supremacy,” our system of 
dual sovereignty creates reciprocal obligations: The Federal Government 
should not exercise its powers to prevent states from lawful activities of 
sovereign governments, and the states cannot interfere or hinder activities 
of the Federal Government in exercise of its lawful authority under the 
Constitution. Thus, the objective is “mutual non-interference.”?* Federal 
legislation in areas of traditional state concern must be justified or based on 
some other constitutional source of authority.?° 


Congress can expressly preclude any state regulation in those areas 
properly subject to Federal authority. For example, Congress has provided 
for virtually exclusive Federal regulation of new motor vehicle emission 
standards in the Clean Air Act,>° and barred states from exercising 
concurrent regulatory authority.3! 


Furthermore, in those areas in which concurrent state and Federal 
authority are exercised, the doctrine of Federal supremacy dictates that 
state law or regulation inconsistent with Federal law or regulation, or 
impeding the achievement of legitimate Federal objectives, will be super- 
seded. This concept, referred to as the “preemption doctrine,”?? necessi- 
tates an analysis of the provisions, scope, and intent of both the Federal and 
state laws at issue. Preemption will be found where the exercise of Federal 





Chapman v. Houston Welfare Rts. Org., 441 U.S. 600, 613 (1979). 
Goldstein v. California, 412 U.S. 546, reh’g denied, 414 U.S. 883 (1973). 
412 US. at 561. 

Educ. Films Corp. v. Ward, 282 U.S. 379 (1930). 

Florida v. United States, 282 U.S. 194, 212 (1931). 

42 US.C. § 7521(a). 

42 US.C. § 7543. 

See 16 Am. Jur. 2d Constitutional Law § 291. 
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authority is so pervasive as to permit the inference that Congress left no 
room for supplementary state authority, where the Federal interest is so 
dominant that it precludes state legislation on the same subject, where 
compliance with both state and Federal law is an impossibility, or where 
compliance with state law is an obstacle to accomplishment of the objectives 
of Congress.*? In the latter case, state laws are superseded only to the extent 
that they actually conflict with Federal law, and failure of a Federal agency 
to regulate where it has the authority to do so will not preclude state 
action.34 Consequently, state authority has been upheld in the traditionally 
Federal areas of admiralty,>> immigration,>® copyright,>7 and nuclear 
power.3* 


State laws directly or indirectly conflicting with Federal law or 
materially impeding accomplishment of important Federal objectives will be 
abrogated. The conflict may result from the attempt by the state to legislate 
on a matter directly covered by Federal authority. For example, state water 
rights law cannot be imposed as a bar to Federal water development 
projects authorized by Congress.*® Furthermore, in performing the Federal 
functions, the United States is not obligated to conform to state regulations 
promulgated as an exercise of the police power of a sovereign state.*° State 
law will also be invalidated when it indirectly infringes on a dominant 
Federal interest or inhibits accomplishment of a Federal objective. In Bibb 
v. Navajo Freight Lines,*! a state law specifying certain equipment on trucks 





33. Rayv. Atlantic Richfield Co., 435 U.S. 151, 157-58 (1978); De Canas v. Bica, 424 U.S. 
351 (1976). 

34. Brown v. Parker, 317 U.S. 341 (1943). 
Huron Portland Cement Co. v. Detroit, 362 U.S. 440 (1960) (city smoke abatement 
code valid as applied to U.S. Coast Guard-licensed vessels, even if requiring improved 
equipment, since Federal vessel regulations were safety-oriented, and city ordinance 
was not unduly burdensome on interstate commerce); Kelly v. Washington, 302 U.S. 1 
(1937) (Washington law requiring inspection of motor vessels not inspected under 
Federal regulations was valid because not in conflict with Federal law); Askew v. Am. 
Waterways Operators, 411 U.S. 325, reh’g denied, 412 U.S. 933 (1973) (Florida Oil 
Spill & Pollution Control Act imposed strict liability for damages incurred by state or 
private parties from spills in state territorial waters from waterfront oil-handling 
facilities). 
De Canas v. Bica, 424 U.S. 351 (1976) (California statute prohibiting knowing 
employment of illegal aliens that affects employment of resident workers not invalid 
attempt to regulate immigration even if it had minor impact on immigration). 
Goldstein v. California, 412 U.S. 546 (1973) (pre-1972 enforcement of California 
audio “tape piracy” law not precluded by exclusive Federal copyright authority since 
Federal Copyright Act did not protect audio tapes before 1972). 
Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev. Comm’n, 461 
U.S. 190 (1983) (California statute prohibiting construction of new nuclear power 
facilities until state commission determines adequate capacity for spent fuel storage 
exists is neither expressly precluded by Federal Atomic Energy Act, nor inconsistent 
with that Act since Federal concerns are safety, and stated purpose of California law 
is ensuring economics of investment in nuclear power). 
Arizona v. California, 283 U.S. 423 (1931). 
Id. 
359 U.S. 520 (1959). 
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was struck down as an unacceptable burden on interstate commerce, an 
area of dominant Federal interest. Similarly, in Philadelphia v. New Jersey,‘2 
the Supreme Court invalidated a New Jersey statute prohibiting the 
importation of solid or liquid waste. Although the Federal Solid Waste 
Disposal Act*? did not bar state regulation of solid waste disposal, the New 
Jersey law infringed on interstate commerce—an area of dominant Federal 
regulation. In United States v. Town of Windsor, Connecticut,* the military’s 
interest in protecting classified national security information was found to 
override the state’s interest in enforcing building codes, including permits 
and inspections. The court reached this result by a “balancing of interests.” 


E. State Taxation of Federal Entities 


State taxation of agencies or instrumentalities of the Federal Gov- 
ernment has long been recognized as an impermissible intrusion on Federal 
functions. In M’Culloch v. Maryland, the Supreme Court opined that the 
ability of a state to tax does not extend to those not subject to its sovereignty. 
Since, under the Constitution, Federal entities were creations of all the 
states jointly, the sovereign power of a single state could not reach them.‘® 
The prohibition of state taxation of Federal entities was seen as a prophy- 
lactic measure, avoiding the necessity of judicial inquiry into whether or not 
a particular tax was permissible or unduly burdensome on Federal 
interests.47 Thus, the general principle endures that, unless waived by 
Congress, Federal entities enjoy immunity from state taxation.** Where the 
immunity exists, it is absolute; it does not depend on the amount of tax or 
extent of the interference with the Federal function.*° However, this general 
principle is subject to certain qualifications. 


To be objectionabic, a tax must be a direct interference with a 
Federal function. Remote or indirect impacts, even where the government 
ultimately bears the economic burden of a tax paid by another, will not 
invalidate the state tax.5° The “legal incidence” of the tax must fall upon the 
government for immunity to attach. Thus, in order to claim the shield of 
Federal immunity from state taxation, a contractor must “stand in the 
government’s shoes,”>! or be so closely associated with the government as to 





42. 437 US. 617 (1978). 

43. Codified at 42 U.S.C. §§ 6901-6991i. 

44. 765 F.2d 16 (2d Cir. 1985). 

45. 17 US. (4 Wheat.) 316 (1819). 

46. Id. at 430. 

47. Id. 

48. Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110 (1954); Mayo v. United States, 319 U.S. 
441, reh’g denied, 320 U.S. 810 (1943). 

49. Trinityfarm Constr. Co. v. Grosjean, 291 U.S. 466, reh’g denied, 292 U.S. 604 (1934); 
Fox Film Corp. v. Doyal, 286 U.S. 123 (1932). 

50. See Minneapolis Star v. Minnesota Comm’r of Revenue, 460 U.S. 575 (1983); Penn 
Dairies, Inc. v. Milk Control Comm’n of Pa., 318 U.S. 261 (1943). 

51. United States v. New Mexico, 455 U.S. 720 (1982). 
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be considered a government “instrumentality.”5? The existence of a profit 
motive or normal commercial relationship between the government and 
contractor will usually preclude attachment of immunity from state 
taxation.5? Thus, contract operators of government facilities will usually be 
subject to the full range of Federal and state fees and enforcement 
proceedings, just as any other private party.>4 


Whether a state regulation may be applied to a government activity 
will also depend on the scope of the regulation at issue. For example, it is 
common for the Federal Government to own a particular facility but to 
contract for its operation by a private company. If the regulation at issue 
reaches only “owners” of a facility, the Federal Government’s immunity will 
normally bar state interference. If, however, the state program reaches 
“operators” of a facility, then the incidence falls on the contractor who 
probably will not enjoy that same immunity. Similarly, lessees of Federal 
Government property,>> and holders of Federal franchises or licenses,*° 
enjoy no immunity from nondiscriminatory state taxes by virtue of their 
relationship with the Federal Government. 


F. Waivers of Immunity 


Waivers of sovereign immunity are narrowly and strictly construed,5” 
and consent for states to regulate Federal activities must be clearly and 
expressly stated.** As the Court said in Hancock v. Train, “statutes which in 
general terms divest pre-existing rights or privileges will not be applied to 
the sovereign without a clear expression or implication to that effect... . 
[A]Juthorization of state regulation is found only when and to the extent that 
there is a clear congressional mandate.”>° Congress can further qualify the 
right of states to regulate Federal entities on the satisfaction of certain 
conditions. In Washington State Building & Construction Trades v. 
Spellman, the Ninth Circuit invalidated a Washington statute prohibiting 
importation of low-level radioactive waste. The court found that Congress 
had granted the states authority to prohibit imports of low-level waste only 





52. United States v. Township of Muskegon, 355 U.S. 484 (1958). 

53. Id. 

54. See United States v. Pennsylvania Envtl. Hearing Bd., 584 F.2d 1273 (3rd Cir. 1978) 
(contract operator of a Federal Government ammunition plant held liable for state 
civil penalties under the Clean Water Act, for which the United States was immune). 
See also Memorandum, “Enforcement Actions Under RCRA and CERCLA at 
Federal Facilities,” J. Winston Porter, Asst. Adm’r, EPA Office of Solid Waste & 
Emergency Response (Jan. 25, 1988). 

United States v. Detroit, 355 U.S. 466 (1958); Annot., Immunity from state taxation of 
lessee of real property owned by the Federal government or one of its agencies—Federal 
cases, 4 L.Ed.2d 384 (1960). 

Fed. Compress & Warehouse Co. v. McLean, 291 U.S. 17 (1934). 

United States v. Mitchell, 445 U.S. 535 (1980). 

Hancock v. Train, 426 U.S. 167, 179 (1976); EPA v. California, 426 U.S. 200, 211 
(1976). 

426 USS. at 179. 

684 F.2d 627 (9th Cir. 1982), cert. denied, 461 U.S. 913 (1983). 
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upon their entry into an approved interstate compact providing for regional 
disposal of such wastes. Although Washington had signed such a compact, 
it had not yet become effective and, until it was in effect, the Washington 
statute impermissibly burdened interstate commerce. 


Nevertheless, the courts have found such express waivers in a variety 
of legislation related to state taxation of interests protected by Federal 
supremacy or sovereign immunity. For example, the Buck Act®! authorized 
state income, sales, and use taxes to be imposed on individuals in areas of 
exclusive Federal jurisdiction. Only one environmental statute, the Low- 
Level Radioactive Waste Policy Act,°? contains an express waiver of Federal 
activities’ immunity from state taxation. Unfortunately, the legislative 
history of this law is devoid of any discussion relating specifically to state 
taxes;®> rather, they are treated as merely another form of state 
“requirement.” 


Ill, DISTINGUISHING SERVICE CHARGES FROM TAXES 
A. General 


Several major environmental statutes specifically provide that Fed- 
eral agencies will pay “reasonable service charges” imposed by state and 
local law.%> Even in the absence of such statutory language, Federal 
agencies will be liable for such “service charges” because the doctrine of 
intergovernmental tax immunity does not reach service charges or “user 


fees.” Since Federal agencies enjoy immunity from state taxation unless 
specifically waived, but not from legitimate “service charges,” it is necessary 
to categorize state levies and fees to determine their applicability to Federal 
facilities. Several theories and tests distinguishing taxes from fees have been 
employed by the courts. Unfortunately, these different approaches have not 
yielded a consistent treatment of the issue. 


B. Massachusetts v. United States 


In Massachusetts v. United States,’ the state challenged an annual 
“flat fee” registration tax imposed on all civil aircraft, including those owned 
by the Federal and state governments, by the Airport and Airway Revenue 
Act of 1970.5* The state contended that, since the annual charge was labeled 





61. 4U.S.C. §§ 104-110. 

62. Pub. L. No. 96-573 (1980), as amended by Pub. L. No. 99-240 (1985). 

63. See 1980 U.S. Code Cong. & Admin. News 6932; 1985 U.S. Code Cong. & Admin. 
News 2974, 3018. 

64. “Federal waste which is disposed of at commercial sites will be subject to the same 
conditions, regulations, requirements, fees, taxes, and surcharges as nonFederal 
waste.” 1985 U.S. Code Cong. & Admin. News at 3018. 

See, e.g, Clean Water Act, 33 U.S.C. § 1323; Resource Conservation and Recovery Act 
(RCRA), 42 U.S.C. § 6961. 

See Massachusetts v. United States, 435 U.S. 444, 461 (1978). 

Td. 

26 U.S.C. § 4491. 
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a “tax,” it was barred under the doctrine of intergovernmental tax immunity 
and could not be justified as a user fee because it was not directly related to 
use of air navigation facilities maintained by the Federal Government. The 
Court dismissed both contentions, stating “a State enjoys no constitutional 
immunity from a nondiscriminatory revenue measure ...which operates 
only to ensure that each member of a class of special beneficiaries of a 
Federal program pay a reasonable approximation of its fair share of the cost 
of the program to the National Government.”®° The Court stated a 
three-prong test for distinguishing legitimate service charges or user fees 
from taxes: 


1. The charge must not discriminate against the entity being 
taxed. 


2. The charge must reflect a fair approximation of the use of 
the system it supports, or a fair approximation of the cost to the 
providing government of the benefits received. 


3. It must be structured to produce revenues that will not 
exceed the cost to the providing government of the benefits 
supplied.”° 


The Court went on to find that “flat fees” were not inherently unrelated to 
the cost of the benefits supplied, and that the label applied to the charge as 
“tax” or “fee” was not significant. 


Though formulated in the context of a state challenge to a Federal 


tax, the Massachusetts test has been subsequently applied as general criteria 
to distinguish taxes from user fees, including the application of state law to 
Federal agencies and activities. The Department of Justice and Department 
of Defense have endorsed its use.”1 Because a state charge must satisfy all 
three prongs of the test to be considered a “user fee,” a review of these 
criteria as used in subsequent cases is appropriate. 


1. Prong 1—Nondiscrimination 


Apparently, no decision applying the Massachusetts test has yet 
found a state user fee scheme to be discriminatory. However, a number of 
cases have construed the analogous principle, discussed above, that state 
taxes may not discriminate against the Federal Government or those 
associated with it. 


The disparity of treatment between state and Federal instrumental- 
ities was the basis for striking down a Texas property tax statute in Phillips 
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1983); letter from Thomas R. Lotterman, Attorney, Land & Natural Resources Div., 
Dep’t of Justice, to William F. Soo Hoo, Asst. Chief Counsel, California Dep’t of 
Health Services (Aug. 25, 1988); memo from Robert A. Stone, Deputy Asst. Secretary 
of Defense (Installations), Subj: State Environmental Taxes (June 4, 1984). 





NAVAL LAW REVIEW XXXVIII 


Chemical Co. v. Dumas Independent School District. Texas law provided 
that lessees of Federal land could be taxed on the leasehold interest, but that 
the full value of the fee interest in the land would be the basis for valuation. 
In contrast, leaseholds of state government property were given more 
favorable treatment by being taxed only on the value of the leasehold 
interest, and exempt from taxation entirely for certain short-term and other 
leases. The Court decided that this disparity constituted unjustified discrim- 
ination against the United States which was barred by the Supremacy 
Clause. Finding no justification, the Court declared the tax on Federal 
lessees void. The Court followed this same analysis in Moses Lake Homes, 
Inc. v. Grant County’? to invalidate a state law taxing leaseholds granted by 
the Federal Government for military housing under the Wherry Acct at full 
value including improvements, although all other leaseholds in the state 
were taxed only on the value without improvements. The Court found such 
a scheme discriminatory even though the incidence of the tax was not on the 
United States. 


State taxation has been found discriminatory even when the recipient 
of the disadvantageous treatment is not a Federal instrumentality. Citing 
Phillips Chemical, the Fourth Circuit struck down a Virginia statute taxing 
lessees of government property in United States v. City of Manassas.” That 
statute”> taxed tangible personal property leased or otherwise made avail- 
able to any person from an agency of the Federal, state, or local govern- 


ment, except that certain property owned by the Virginia Port Authority or 
by any transportation district was exempt from taxation. The court declined 
to follow a similar case from the Sixth Circuit’® that had interpreted the 
“justification” discussion in Phillips Chemical as a mandate to engage in a 
balancing of the respective Federal and state interests at stake in the tax 
scheme. Instead, the Fourth Circuit construed Phillips Chemical as sanc- 
tioning different treatment only when there is a significant difference 
between the classes subject to the tax, and they are not similarly situated.”” 


This same concept of “implied discrimination” against Federal 
interests due to more favorable treatment of similar state interests was 
recently applied by the Supreme Court in Davis v. Michigan Department of 
Treasury”® to overturn a Michigan income tax law that exempted state 
government employee’s retirement pay but not retirement pay of Federal 
employees. While the decision was grounded on the specific waiver of 
immunity for nondiscriminatory taxes in Title 4, U.S. Code, section 111, the 
Court viewed that waiver as coextensive with the existing constitutional 
doctrine of intergovernmental tax immunity. 
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Not all state taxation schemes placing government lessees and 
contractors at a disadvantage will be found to be discriminatory. A 
municipal tax on lessees of tax-exempt Federal property was upheld as 
nondiscriminatory because the law treated all categories of tax-exempt 
property, including state-owned, alike.” In Washington v. United States,®° 
the Court delved behind a facially discriminatory statute to determine that 
the effect of the taxation scheme placed Federal Government construction 
contractors at no disadvantage relative to others contractors. Since 1941, 
Washington law imposed state sales tax on the landowner, rather than the 
construction contractor, for all materials and other tangible personal 
property used in construction. Because state sales taxes could not be 
collected from the United States, the Federal Government avoided paying 
taxes commensurate with other landowners. In 1975, the state legislature 
imposed a tax on construction contractors building projects on Federal 
property, to offset some the exemption enjoyed by the United States. In 
response to the United States’ assertion that the tax was plainly discrimi- 
natory, the Court noted that Washington imposes a tax on all construction 
transactions, the difference being only in who bears the tax. The Court also 
noted that Federal projects effectively bore a smaller tax burden since the 
tax paid by Federal contractors was only on the price of materials, while 
private landowners paid on the value of the project including the contrac- 
tor’s mark-up and profit.2! Hence, the government contractor enjoyed an 
advantage, and the system was nondiscriminatory. Four Justices dissented 
on the grounds that this was precisely the type of discriminatory taxation 
condemned in Phillips Chemical. 


2. Prong 2—Fair Approximation of the Cost of Benefits 
Received 


As used in the Massachusetts test, the concept of “service charges” 
or “user fees” implies the receipt of a specific benefit by the user from the 
government and a payment of the costs of that benefit by the user. The 
benefits at issue are only those that flow to an individual user, not the 
general public.*? In United States v. Maine,® a state fee on persons making 
consumer loans was held to be a tax under the Massachusetts test, and 
inapplicable to Federal instrumentalities such as Federal credit unions. The 
fees at issue were paid to the Bureau of Consumer Protection, and were 
found to be exacted for support of programs benefiting the general public. 
In response to state claims that services provided to credit unions, such as 
educational programs, informal advice, and review of forms, justified the 
fee, the court stated that the purpose of the statute was clearly for the 
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benefit of the general public, and any incidental benefits flowing to the 
regulated lenders would not suffice as “specific benefits” under Massachu- 
setts. 


An assessment for the use of city property by Amtrak was found to 
be a proper user charge, and not a violation of the railroad’s statutory 
exemption®* from payment of “taxes or fees” to any state or local 
governments.*> The apportionment of the charge on a rate per square foot 
used was held to be valid under the second prong. A “reasonable approx- 
imation” of the cost is all that is required.®* In Massachusetts itself, the “flat 
fee” paid by the state varied according to the weight of the aircraft and type 
engine. While there is no direct relationship between aircraft weight and use 
of air navigation facilities, the Court cited a section from the legislative 
history indicating an empirical observation that “heavier and faster aircraft 
are generally responsible for much of the increased need of sophisticated 
control facilities”®’ to find a nexus between the measure of the registration 
fee and the service provided. 


3. Prong 3—Not Structured to Produce Excess Revenue 


This prong of the Massachusetts test requires scrutiny not only of the 
fee involved, but of the expenditures made from the revenue raised. Fees 
that are deposited to the state’s general treasury fund, or to other funds of 
broad application, are suspect under this prong.** However, merely segre- 


gating these funds is no guarantee of meeting this criterion. In United States 
v. Maine, the court found that, even though the fees from consumer lenders 
were deposited directly in the Bureau of Consumer Protection budget, they 
produced funds in excess of any benefits flowing to the payor institutions, 
and were therefore taxes as applied to Federal instrumentalities.*® 


C. Independent Offices Appropriation Act 
The Independent Offices Appropriation Act (IOAA)*° provides 
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Nat’! R.R. Passenger Corp. v. City of New York, 695 F. Supp. 1570 (S.D.N.Y. 1988). 
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524 F. Supp. at 1060. 

The Act of 1952, 65 Stat. 290, codified at 31 U.S.C. § 483a, provided in part: 


It is the sense of the Congress that any work, service . . . benefit, . . . license, 
... Or similar thing of value or utility performed, furnished, provided, granted 
... by any Federal agency . .. to or for any person (including . . . corporations 
...)...Shall be self-sustaining to the full extent possible, and the head of 
each Federal agency is authorized by regulation ... to prescribe therefor... 
such fee, charge, or price, if any, as he shall determine ...to be fair and 
equitable taking into consideration direct and indirect cost to the Govern- 
ment, value to the recipient, public policy or interest served, and other 
pertinent facts.... 


This section was reenacted and recodified at 31 U.S.C. § 9701 in substantially the same 
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authority for Federal agencies to charge user fees for services provided. The 
intent, as expressed in the statute, was that services rendered by agencies be 
as self-sustaining as possible. The decisions construing this statute have 
resulted in a body of case law distinguishing user fees from taxes. Although 
strictly applicable only to Federal agencies, the principles enunciated in the 
IOAA case law have been cited frequently in other contexts concerning user 
fees, including the Massachusetts decision.°! Therefore, these cases are 
persuasive authority in making fee/tax distinctions. 


Two cases decided by the Supreme Court in 1974 were the founda- 
tion for much of the Federal case law on user fees. In National Cable 
Television Association v. United States,°? the Court heard a challenge by 
cable television (CATV) operators to annual license fees imposed by the 
Federal Communications Commission (FCC). The FCC had levied annual 
fees computed at thirty cents per subscriber on each CATV operator to 
defray the costs of the Commission’s CATV regulatory program. The fee - 
had been arrived at by apportioning the total direct and indirect costs of the 
CATV regulatory program among all operators according to the size of 
their subscriber base, equating roughly to the thirty cent charge.°? The 
Court began by observing that the IOAA authorized imposition of “fees” 
but not “taxes.” Fees connoted a benefit conferred, and the statutory 
standard of “value to the recipient” was the measure of such fees. The 
Court further said: 


A fee ... is incident to a voluntary act, e.g., a request that a 
public agency permit an applicant to practice law or medicine 
or construct a house or run a broadcast station. The public 
agency performing those services normally may exact a fee 
for a grant which, presumably, bestows a benefit on the 
applicant, not shared by other members of society. 


Although the statute allowed consideration of “public policy or interest 
served” in determining a fee, the Court found that such considerations were 
more characteristic of taxes than fees.°> The Court remanded the case to the 
FCC for reevaluation of the fee scheme consistent with their opinion. 
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In Federal Power Commission v. New England Power Co.,° a 
companion case decided the same day, the Court reviewed the Federal 
Power Commission’s (FPC) annual assessments on electric and natural gas 
utility companies under the IOAA. In an approach similar to that used by 
the FCC, the FPC had apportioned the costs of its regulatory programs 
under the Federal Power Act and Natural Gas Act according to the 
wholesale sales of electricity, and the new reserves of natural gas certificated 
each year.°? The FPC had attempted to justify its fees on the basis that its 
overall program of regulation provided benefits of industry-wide stability 
and an “economic climate for greater usage of the services of the regulated 
companies... .”°§ The Court held that fees under the IOAA were charge- 
able only for services rendered to “special beneficiaries,” as opposed to an 
entire industry. The Court cited Office of Management and Budget Circular 
A-25,9° construing the IOAA, for the limitation that an “identifiable 
recipient” of the service is required in order to charge a fee. When the 
identification of the ultimate beneficiary is obscure and the service can be 
characterized as primarily benefiting the general public, no fee is to be 
charged. Following National Cable Television Association (NCTA I), and 
New England Power, other cases construing the IOAA further defined the 
permissible scope of user fees. 


1. “Value or Benefit to User” 


The “benefit” conferred on the user is broadly construed. Costs 
attributable to activities required by statute, such as issuing a particular 


license, or holding a public hearing, can be recouped by user fees.!© In 
Central & Southern Motor Freight Tariff Association v. United States, the 
benefit conferred was immunity from antitrust restrictions. Upon approval 
of a rate association agreement by the Interstate Commerce Commission, 
the member shippers were allowed to operate under what would otherwise 
be an illegal price-fixing arrangement. Fees were also properly charged to 
parties filing motions for reconsideration or appeals of deportation orders 
to the Immigration and Naturalization Service.!°2 Fees may also be permis- 
sible in certain circumstances even though there is no direct contact 
between the agency and the regulated entity; the key inquiry is whether 
services were rendered, and costs incurred, on behalf of that entity during 
the period in question.!% 
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2. Cost to the Government 


In the second round of litigation on the FCC’s CATV fee structure, 
the Court of Appeals for the District of Columbia also invalidated the 
revised fee schedule. The FCC had projected the total costs of operation of 
each Bureau, and then multiplied this cost by a percentage reflecting the 
portion of that Bureau’s effort that went into application processing. The 
figure thus obtained represented the “total recoverable cost” of processing 
applications, which was then apportioned among the regulated CATV 
operators on the basis of total subscribers, resulting in a thirteen cent per 
subscriber fee.1°* The court held that the assessed value of the benefit 
conferred must have a reasonable relationship to the direct and indirect 
costs actually incurred in providing the service.!°> However, the court stated 
that cost need not be attributed to individual beneficiaries exactly, a 
reasonable approximation is all that is required. A corollary of this principle 
is that fees based on the revenue of the payor,’ the size of the subscriber 
base,!°” or the value of the franchise!®* are suspect and ordinarily not 
related to the cost incurred by the agency in providing the service. If a 
system of graduated fees is employed, it should be justified by graduated 
level of effort attributable to different users.1°° “Flat fees” may be repre- 
sentative of individualized benefits if the cost of providing the service is 
essentially the same for all applicants, and the fee is a reasonable approx- 
imation of that cost. Costs attributable to activities primarily resulting in a 
broad public benefit cannot be charged pro rata to the regulated 
community.!1° 


3. “Identifiable Beneficiary” 


In one of the “second generation” IOAA cases, Electronic Industries 
Association v. FCC," the petitioners contended that the public interest in 
the FCC’s common carrier regulatory program was so strong that it would 
be unfair to assess costs of the program against any private party. The court 
disagreed, finding that a partial or incidental public benefit from a service 
would not totally vitiate the private benefit for which a fee was charged.!12 
The court went on to interpret NCTA I as requiring “a certain nexus, a 
threshold level of private benefit, before a fee can be assessed against the 
recipient of the service ....”!13 The court reiterated the direction from 
Circular A-25 that no fee is to be charged “when the identification of the 
ultimate beneficiary is obscure and the service can be primarily considered 
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as benefitting broadly the general public.”!44 The court required the 
following process to correctly determine allowable fees: 


a. An allocation of the specific direct and indirect expenses 
which form the cost basis for the fee to the smallest practical unit; 


b. exclusion of any expenses incurred to serve an independent 
public interest; 


c. a public explanation of the specific expenses included in the 
cost basis for a particular fee; and 


d. set a fee calculated to return this cost basis at a rate which 
reasonable reflects the cost of the services performed and value 
conferred on the payor.!15 


4. License Fees 


Issuance of a license required by law is uniformly held to be a 


“special benefit” justifying cost recovery through user fees. In Electronic 
Industries Association, the court stated: 


The argument made is that the applicant seeks a grant of a 
license or permit rather than a hearing, and that the hearing 
is not a “benefit” but a hurdle the applicant must surmount 
before obtaining his license or permit... . Although the ap- 
plicant might prefer to dispense with the hearing, it is as 
integral a part of the procedure...as is the mechanical 
handling of the paper. The agency is not limited to charging 
for activities that are beneficial to an applicant, but can 
include in its fee the cost of any service that is necessarily 
rendered to him.116 


Similarly, licenses issued by the Nuclear Regulatory Commission (NRC)!!7 
and Federal Energy Regulatory Commission (FERC)!!8 were found to be 
individualized benefits distinct from the public interest in regulation, 
because without such licenses the applicants would be prohibited by law 
from conducting the licensed business or activity. Hence, although NCTA I 
characterized the special benefit as “voluntarily” sought by applicants, that 
criteria is not literally applied. Fees have even been sanctioned although the 
application for a license is withdrawn before issuance.1!9 
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5. Direct and Indirect Costs 


User fees may be charged to recover both direct and indirect costs 
attributable to services rendered to a specific applicant.!2° Overhead costs 
are chargeable if allocable through some method as a percentage of direct 
costs.121 However, general agency overhead or administrative costs cannot 
be charged through user fees.!2? It has been opined that the “full cost” of 
providing services by an agency should include an annual rate of return on 
the government’s capital investment.!2> However, in the context of state fees 
paid by a Federal agency, such a cost component would be objectionable 
since the Federal Government is immune from paying interest on fees 
absent a specific waiver of immunity.!24 


6. EIS Reviews 


The ability of an agency to recover costs of preparing or reviewing 
required supporting documentation, such as environmental impact state- 
ments (EIS’s), has received divergent treatment in the courts. Cases 
allowing full recovery of EIS review costs have reasoned that such review 
is required by law before processing the license, certificate, or easement 
application, and therefore properly chargeable to the applicant as part of 
the service provided;!?> but for the application, the EIS review costs would 
not have been incurred by the agency. Other courts have found that the EIS 
was intended primarily to provide “broad public benefits” of environmental 


protection, and thus their cost is not chargeable to individual applicants.126 
Recovery of these costs must be determined on a case-by-case basis because 
EIS reviews can vary widely in scope of issues examined, depth of technical 
expertise, and cost. It is difficult to either totally eliminate, or characterize 
as “incidental,” the public interest and benefit in the EIS process. Thus, this 
issue is probably not finally resolved and may be raised as a challenge to 
other fee schemes. 


7. Refunding Improperly Paid Fees 


Courts, in ordering refunds of improperly charged fees, have been 
willing to allow agencies to recompute the proper amount of the fee and 
rebate only the overcharged amount, rather than order a refund of the 
entire fee.!27 A limitation on this retroactive recomputation was imposed in 
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Air Transport Association of America v. CAB,?* in which the agency had 
sought to use an “offsetting refund” procedure. The agency proposed to 
aggregate all fees paid by a regulated entity during a year, and compute the 
amount the applicant should have paid if the fees were properly appor- 
tioned. Only the balance by which the aggregate amount paid exceeded the 
aggregate amount properly chargeable would be refunded. The court 
rejected this plan as a retroactive increase in those fees that were, through 
the agency’s fault, undercharged. It held that the CAB must recompute the 
amounts due on a fee-by-fee basis, and refund overcharges of each 
individual fee. 


Arguably, improperly charged fees should be refunded in their 
entirety. According to NCTA I, fees that are not properly cost-based 
constitute taxation, which is beyond the authority delegated to agencies 
under the IOAA.!2° To the extent that taxes are exacted in violation of 
constitutional or statutory restrictions on the taxing power, the levy is void 
in toto and should be entirely refunded.!*° 


D. Regulatory Fees 


The “cost of service” and “fee for service” analyses conducted under 
the guidelines of Massachusetts v. United States and the IOAA cases have 
not been the only distinctions drawn between fees and taxes. Imposition of 
fees has long been recognized as a legitimate form of regulating commerce 
or other activity. In Edye v. Robertson,!*" the levy at issue was a fifty cent per 


person charge collected from ship owners for foreign passengers landing in 
US. ports, pursuant to an act of Congress entitled “An Act to Regulate 
Immigration.”!32 The plaintiffs had challenged the act as an improper 
exercise of the Federal taxing power! in that it was not levied to provide 
for the “general welfare” of the United States, nor was it uniform in 
operation. The Court stated: “[T]he true answer to all these objections is 
that the power exercised in this instance is not the taxing power. The burden 
imposed on the shipowner by this statute is the mere incident of the 
regulation of commerce, of that branch of foreign commerce which is 
involved in immigration.”!34 The Court also observed that the funds raised 
from this regulatory fee did not go to the general support of the govern- 
ment, although they were paid into the U.S. Treasury, but were appropri- 
ated to the purpose of the statute—temporary care of the passengers and 
protection of the citizens of the port in which landed. 


The distinction drawn between taxes and regulatory fees was used to 
sustain a variety of Federal charges on agricultural production. In South 
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Carolina ex rel. Tindal v. Block,!55 a charge of fifty cents per hundredweight 
of dairy products sold was found to be an exercise of Congress’ commerce 
power, even though the “regulatory purpose” was determined to be the 
shifting of some of the financial burden of dairy price supports to producers. 
The court stated that the mere fact that a statute raises revenue does not 
render it a tax. 


The imposition of assessments have long been held to be a 
legitimate means of regulating commerce. . . . If regulation is 
the primary purpose of a statute, revenue raised under that 
statute will be considered a fee rather than a tax....The 
statute’s regulatory purpose is to reduce overproduction of 
milk and shift some of the financial burden of the price 
support program. Accordingly, the dairy amendment bears 
the indelible imprimatur of the commerce power and is not 
an unconstitutional exercise of the taxing power.1*° 


Similarly, a Federal statutory penalty on excess cotton production,!%’ and a 
requirement to purchase export certificates before exporting wheat!3* were 
found to be regulatory in purpose and therefore not taxes. 


The application of the regulatory fee concept is not limited to 
commerce clause powers. In Brock v. Washington Metropolitan Area Transit 
Authority (WMATA),1°° the court used the regulatory fee analysis to 


uphold a mandatory contribution to the District of Columbia workmen’s 
compensation Special Fund in spite of a statutory immunity from state 
“taxes or assessments.” WMATA, created by a compact between Virginia, 
Maryland, and the District of Columbia,!*° maintained that an enforced 
contribution to the workmen’s compensation Special Fund was a tax from 
which it was statutorily immune. After first reviewing the Massachusetts 
criteria and determining that the charge was a user fee under that test for 
constitutional immunity from state taxes, the court went on to say that the 
regulatory fee concept was a better tool for resolving this dispute. The court 
found that the purpose of the Special Fund assessment was regulation of 
liability for industrial accidents, by holding employers accountable for 
injuries to employees. The Special Fund assessment would increase as their 
direct compensation liability increased under the workmen’s compensation 
statute. Finding a direct analogy to Edye v. Robertson and South Carolina v. 
Block, in that the funds raised went to the uses of the statute rather than 
general support of the government,!*! the court concluded that the Special 
Fund contributions were regulatory fees rather than taxes. 





135. 717 F.2d 874 (4th Cir. 1983), cert. denied, 465 U.S. 1080 (1984). 
136. 717 F.2d at 887. 

137. United States v. Stangland, 242 F.2d 843 (7th Cir. 1957). 

138. Moon v. Freeman, 379 F.2d 382 (9th Cir. 1967). 

139. 796 F.2d 481 (D.C. Cir. 1986), cert. denied, 481 U.S. 1013 (1987). 
140. Pub. L. No. 89-774, 80 Stat. 1324 (1966). 

141. 796 F.2d at 489. 
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The exact relationship between the “regulatory fee” concept and the 
Massachusetts criteria is not clear. None of the regulatory fee cases 
contemplate a cost-of-service criterion, although they focus on the uses of 
the funds collected, requiring that they be committed to the purposes of the 
statute. Strong parallels can be drawn between the agricultural cases 
discussed above, in which the regulatory interest was discouraging produc- 
tion of excess crops, and the state’s interest in discouraging activities that 
produce pollutants. While many such fee schemes may not meet the strict 
cost-based analysis of Massachusetts’ second and third prongs, most would 
meet the less stringent criterion of “primary purpose” from the regulatory 
fee cases. Accordingly, the regulatory fee concept would sanction a much 
broader variety of pollution control charges as fees. 


E. Comptroller General Cases 


The Comptroller General has used the criterion of “primary benefit 
to the general public” to determine that Federal agencies cannot be charged 
fees for municipal services required to be maintained for the public safety 
and welfare. Thus, special charges for fire alarm registration’? and for 
community emergency “911” telephone service!*3 were considered taxes for 
which the United States had not waived immunity. The Comptroller 
General cited the following factors as indicia of a tax rather than a fee: “(1) 
the service is provided by a local government or quasi-government unit; (2) 
public funding of the service was provided pursuant to legal authority 
(ordinance or referendum); and (3) the charge is levied as a flat rate, 
unrelated to the level of service.”!44 


F. Fees Under Other Statutes 


Recent Federal Budget Reconciliation Acts have departed from the 
traditional concept of “user fees,” at least as interpreted under the IOAA. 
In the Consolidated Omnibus Budget Reconciliation Act of 1985 
(COBRA),'*5 Congress required the NRC to recoup up to 33% of its 
budget through fees assessed on licensees, with the caveat that the fees be 
“reasonably related to the regulatory service provided,” and “fairly reflect 
the cost ... of providing such services.” The flat fees instituted by the NRC 
pursuant to COBRA were challenged in Florida Power & Light Co. v. United 
States,4° as not being structured in accordance with the IOAA mandate 
that the fee be limited to the value of the “specific benefit” conferred on the 
“specific beneficiary.” The court found that the requirements of COBRA 
overrode the IOAA in this instance, and that these fees were valid under the 
COBRA standards despite the lack of an individualized cost-benefit rela- 
tionship. The NRC had limited its fees to recover only expenses of 
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regulatory programs that were applicable to all licensees, and apportioned 
those costs fairly among the licensees.!*7 However, the court further stated 
that it was prepared to uphold the fees even if they were taxes.!4* 


The city of Denver had attempted to offset construction costs of a 
planned new airport by including a portion of those costs in rental rates, 
fees, and charges applicable to users of the current airport. The Federal 
Anti-Head Tax Act,!¢° prohibits states from collecting any tax, fee, or other 
charge on persons traveling in interstate commerce, or from the sale of air 
transportation. However, the act permits collection of “reasonable rental 
charges, landing fees, and other service charges from aircraft operators for 
the use of airport facilities.” Denver’s inclusion of new airport construction 
costs in such fees was challenged as a violation of the act in City and County 
of Denver v. Continental Air Lines.1°° The court found that Denver’s fees did 
not fall within the service charge exception of the act, since it was limited to 
fees covering the costs of operation and maintenance of current facilities. 
The court distinguished a First Circuit case!*! that had allowed an increase 
in user fees to fund construction of new runways at the existing airport. 


A “tax” on fuel used by vessels engaged in commercial transporta- 
tion on the Inland Waterways System was upheld as a user fee in Augusta 
Towing Co. v. United States.152 The fee, although structured as an excise tax, 
was upheld as a measure designed to compensate the government for the 
costs of supplying a benefit to the users through the construction and 
maintenance of the Inland Waterways System. Fees collected were depos- 
ited in a trust fund to be used for waterway construction and maintenance. 
Although Congress might have chosen a fee structure more directly related 
to use of the waterways, the fuel tax met the standard of “rational basis.” 
The court relied heavily on the legislative history to determine that the 
purpose of the statute was to recoup the costs of operation, rather than to 
raise general revenues. 


G. Disposition of Fees 


Tied closely to the disqualifying characteristic of “raising general 
revenues,” the disposition of levies has been a criterion consistently cited in 
distinguishing fees from taxes. Many of the cases discussed above noted with 
approval the dedication of fees to a limited, specified purpose, or a special 
fund apart from general treasury funds. In United States v. City of 
Columbia,'*? a city ordinance authorized a “Payment In Lieu Of gross 
receipts Tax” (PILOT) charge on all municipal utilities to compensate the 
city for loss of gross receipts taxes that would be collected on equivalent 
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151. American Airlines v. Massachusetts Port Auth., 500 F.2d 1036 (1st Cir. 1977). 
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services provided by private utilities. The PILOT charges were billed 
separately on utility bills and paid into the city General Revenue Fund. The 
Department of Veteran Affairs, then the Veterans’ Administration (VA) 
sued to prevent collection of the PILOT charge on the grounds that it was 
a tax from which the VA enjoyed constitutional immunity. The city 
contended that the PILOT charge was merely one component of its charges 
for utility services, reflecting its “profit.” The court found that, although the 
VA did receive a benefit in the form of utility services, the PILOT charge 
was earmarked for the General Revenue Fund that supports general 
government operations, and hence was a tax. 


This distinction cannot be mechanically applied. One commentator 
has noted that all IOAA fees are deposited into the U.S. Treasury General 
Fund, rather than being allocated to the regulatory programs that collect 
them.!54 Agencies may well favor such an arrangement since it avoids the 
uncertainty attendant to budget fluctuations resulting from uneven fee 
income. Thus, it would appear that, if the amount of the fee is properly 
related to the cost of the service provided, the fact that the funds collected 
go to a general fund should not render the levy a tax. 


H. Summary 


Some useful generalizations can be drawn from the above overview 
of the multiple and diverse approaches to distinguishing fees from taxes. 
However, these must be viewed with the caveat that all such analyses are 


fact-dependent, more often turning on the specific method of assessments, 
cost allocation, and specific uses of funds collected, rather than broad legal 
principles. Service charges or user fees that have been distinguished from 
taxes fall into several broad categories. 


1. Fee-for-Service 


These are user fees or service charges in the purest sense. These fees 
follow the principles laid out in NCTA I & II and the other IOAA cases, 
including reasonably strict allocation of direct and indirect costs to a specific 
beneficiary, and segregation of public benefit from private benefit. In 
general, the criteria of Massachusetts v. United States apply to these fees. 
The criterion of nondiscrimination against Federal facilities applies to all 
tests equally, as it does to permissible state taxation of Federal activities. 
“Fee-for-service” fees most often occur in environmental regulations in the 
form of license, permit, or inspection fees. If properly structured, almost 
any state fee of this type within the scope of the current major media 
programs!>> would be applicable to Federal facilities. However, it is possible 
for some state environmental programs and fees to regulate areas for which 





154. See Gillette & Hopkins, supra note 119, ar 363. 


155. Such major media programs may include air and water pollution control, hazardous 
waste management, etc. 
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there is no existing waiver of immunity'** and, therefore, even a properly 
structured fee may be inapplicable to Federal facilities. 


2. Capital Cost Recovery Fees 


These may be thought of as fees charged by states to recover the 
costs of construction and operation of a facility or other capital expenditure. 
Examples of these are the tire and fuel taxes discussed in Massachusetts v. 
United States, although not exacted from the state in that case, and the fuel 
excise tax imposed on users of the Inland Waterway System and upheld in 
Augusta Towing. These are usually distinguished from “fee-for-service” fees 
in that licenses or permits are generally not required, or the costs of 
licensing are not the basis for the fee, and there is no segregation of public 
benefits flowing from the private use of the facility. Furthermore, “fee- 
for-service” fees usually do not include the cost of capital plants (e.g., 
government office buildings) that are part of the overhead required to 
support the service rendered. Capital cost recovery fees basically require 
identifiable beneficiaries or users, and a fair allocation of the costs to be 
recovered among the classes of those users. 


Typical applications in environmental fee schemes are landfill dis- 
posal or other disposal fees, and other waste treatment costs. An argument 
can be made to support certain fees imposed on hazardous waste generators 
as a Capital cost recovery fee. Some states have imposed fees, measured on 
a charge per unit volume or weight, of hazardous waste generated and 
disposed of in a landfill.157 If a cost recovery fee can be legitimately imposed 
on the act of disposal, it seems logical that it could also be assessed further 
up the “waste chain” at the point of generation, as long as it only applies to 
waste ultimately bound for land disposal or another form of consumptive 
disposal. 


A subset of these fees, or possibly a fourth category of fee, is the 
“utility connection fee.” These are the fees charged by providers of 
municipal or private utility services for access to the utility’s services, even 
though an additional charge is imposed upon the use of the service. These 
fees were discussed in a magistrate’s “Recommended Decision” preceding 
the court’s opinion in Maine v. Department of the Navy,'5* in which the 
magistrate found that the waiver of immunity for “service charges” in 
RCRA section 6001159 referred to such connection charges. Since these fees 
are generally minimal and charged in conjunction with receipt of an 
identifiable benefit or service, they should be properly applicable to any 
Federal facilities. 





156. For example, it appears that above-ground storage of hazardous substances, not 
wastes, is not regulated in any Federal statute for which there is a waiver of Federal 
immunity and consent to state regulation. However, a bill introduced in the 101st 
Congress would amend the Solid Waste Disposal Act to close this regulatory gap. See 
S. 674, 101st Cong., 1st Sess. $ 9026, reprinted in 135 Cong. Rec. $3124, Mar. 17, 1989. 
See, e.g., N.Y. Envtl. Conserv. Law § 27-0923.1.a. 

702 F. Supp. 322 (D.Me. 1988). 
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3. Regulatory Fees 


These fees, discussed in paragraph III.D above, rely upon the use of 
fees as a regulatory device independent of any service or benefit bestowed 
upon the payor. This concept requires that the primary purpose of the fee 
be “regulatory” as opposed to “revenue-raising,” and that the funds derived 
be applied to the purposes of the statute. Also implicit in this concept is that 
the state have an interest in and authority to regulate the underlying conduct 
or activity, especially those representing potential economic or health 
threats to public welfare. Even though such fees are used to shift the costs 
of the regulatory program to the regulated community, they will not be 
considered revenue measures, and therefore taxes, as long as the amount of 
fees does not exceed the costs of the regulatory program and the fees do not 
go to the general support of the government. Notably, there is no require- 
ment for cost allocation on an individual beneficiary basis. 


The concept of regulatory fees as a justification for environmental 
fee programs has not been explored in the case law. However, state 
programs imposing hazardous waste generator fees, air pollution emission 
fees, and water pollution effluent fees could be substantiated on the 
regulatory fee principle. 


The question remains whether regulatory fees, although not taxes, 
can be considered “service charges” or “user fees.” Most analyses of the 
fee/tax issue have approached it as a binary decision—either a charge is a 
fee or it is a tax. It is possible that regulatory fees may constitute a third 
category of charge, being neither tax nor service charge. If so, the analysis 
of Federal agency liability for regulatory fees must proceed further to the 
question of whether such fees are “requirements” for which the agencies 
are liable, even though not constituting “service charges.”!©° 


IV. WAIVERS OF IMMUNITY IN FEDERAL ENVIRONMENTAL 
STATUTES 


A. Common Provisions in Waivers of Immunity 


Congress has followed two general principles in shaping environ- 
mental control legislation. First, in most environmental media (i.e., air 
pollution, water pollution, solid waste), they have adopted a cooperative 
Federal-state approach to regulation and enforcement. The general theme 
is that the Federal law establishes the primary pollution-control methods 
and standards, and states are encouraged to take the primary role in 
enforcement. Second, Congress has adopted a policy that requires Federal 
agencies to comply with state and local regulatory regimes. Thus, virtually 
all environmental statutes will contain a waiver of Federal immunity 
requiring Federal agencies to comply with state and local substantive 
effluent and emission standards, enforcement mechanisms, permitting 





160. A detailed discussion of individual media statutes and their waiver of immunity 
provisions is provided in section IV. 
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requirements, and payment of service charges. Perhaps because these 
statutes were enacted and amended in close succession, Congress has used 
similar, but not identical, language in the major media statutes to express 
these waivers of immunity. 


An examination of waivers of immunity in several of the principal 
environmental statutes!®! reveals the following common elements relevant 
to a consideration of the fee/tax distinction: (1) a directive for Federal 
agency compliance with “Federal, State, and local requirements, both 
procedural and substantive”; (2) “to the same extent as any other person 
‘or’ other nongovernmental entity”; and (3), “including the payment of 
reasonable service charges.” Judicial interpretation of these common 
provisions has placed a limiting gloss on the seemingly plain language of 
these waivers. 


1. Compliance With State and Local Requirements 


In 1970, the Clean Air Act was amended to include a new section 
118, providing: 


Each department, agency, and instrumentality of the... 
Federal Government (1) having jurisdiction over any prop- 
erty or facility, or (2) engaged in any activity resulting, or 
which may result, in the discharge of air pollutants, shall 
comply with Federal, State, interstate, and local requirements 
respecting control and abatement of air pollution to the same 
extent that any person is subject to such requirements.!% 


Pursuant to other provisions of the act, states were allowed to seek 
Environmental Protection Agency (EPA) approval of “State Implementa- 
tion Plans” (SIP’s) and, upon approval, assume primary responsibility for 
enforcement of Clean Air Act standards within the state. In Hancock v. 
Train,’ Kentucky sought to compel Federal facilities within the state to 
comply with provisions in their SIP, including the requirement for state 
permits for all air pollution sources. Several Federal agencies had refused to 
obtain such permits, although agreeing that they were bound to comply with 
substantive emission standards, on the ground that waiver of immunity in 
section 118 did not extend to procedural requirements of state law such as 
procedures for obtaining permits. Decisions in the district court, the court 
of appeals, and the Supreme Court upheld the government’s position. 


The Court, relying on the principle that waivers of immunity must be 
clearly and unambiguously stated, refused to find congressional intent for 
Federal agency compliance with state permit procedures in the language 
“shall comply with... state ... requirements to the same extent that any 





161. See, e.g., Federal Water Pollution Control Act, Sec. 313, 33 U.S.C. § 1323; Clean Air 
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other person is subject to these requirements.”! Similarly unavailing was 
Kentucky’s argument that permit procedures are the only means of ensur- 
ing compliance with emission standards and schedules under its approved 
SIP, and therefore a requirement for Federal facilities to obtain permits can 
be inferred from the clear mandate for them to comply with such emission 
standards. The Court found support in the legislative history of the act for 
limiting the interpretation of “requirements” to “emission standards,” and 
noted that a state permit process was not a requirement of the act, but 
merely one option open to state regulators. Finally, the Court noted that the 
enforcement provisions in section 304 of the act, which it found was the sole 
enforcement means granted to states against the United States, was limited 
to suits against agencies “in violation of...an emission standard or 
limitation ....”!6 Reading section 118 in light of section 304, the Court 
found that Congress had limited Federal agency responsibility to compli- 
ance with state substantive emission standards. In a companion case 
discussed below, EPA v. California ex rel. State Water Resources Control 
Board, the Court decided that Federal agencies were similarly exempt 
from state requirements to obtain water pollution discharge permits under 
the Clean Water Act. 


Congress reacted in 1976 with amendments to the Clean Air Act, 
Clean Water Act, and the Solid Waste Disposal Act intended to overrule 
Hancock v. Train. The addition of language explicitly mandating Federal 
compliance with procedural state pollution control requirements clarified 
their intent that Federal agencies obtain state permits;!©’ however, the full 
meaning of “requirements” is not yet settled. 


Other courts have limited the waivers for state “requirements” to 
objective and ascertainable state regulations, such as effluent limitations, 
compliance schedules, emissions standards, and control requirements. The 
Ninth Circuit recently rejected an attempt by the State of Washington to 
justify imposition of civil penalties on Department of Energy facilities by 
claiming such penalties were “requirements” within the meaning of RCRA 
section 6001.!°* Finding the word “requirements” ambiguous, the court 
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167. In the legislative history of Pub. L. No. 95-95, the 1977 Amendments to the Clean Air 
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stated that requirements did not include enforcement mechanisms such as 
civil penalties or criminal prosecutions,’ and referred solely to waste 
disposal standards, permits, and reporting duties. Another district court has 
found that “requirements” did not encompass state laws creating strict 
liability for hazardous waste discharges.!”° Interpreting a similar provision 
in the Clean Water Act,!7! a district court has found that RCRA section 
6001 did not extend to state regulations requiring “protection of water 
resources” and containing other vague standards.!72 


With respect to state user fees, the argument has been made that 
‘they are “procedural requirements” within the waiver of immunity because 
a permit is clearly required and no permit can issue under state law until 
payment of the fees. As discussed below, one district court has ruled that the 
waiver of immunity for state “requirements” under RCRA section 6001 
mandates Federal agency payment of state hazardous waste generator fees, 
whether or not they are structured to constitute user fees and distinguish- 
able from taxes.173 This argument is reminiscent of the argument advanced 
by the state in Hancock v. Train to bring permits within the ambit of 
“requirements” on the ground that they were necessary to ensure compli- 
ance with emission standards. The Court has refused to broaden waivers of 
immunity beyond their express terms by relying on inference and implica- 
tion. Therefore, despite the few decisions liberally construing the term, most 
courts have continued to adhere to a strict interpretation of “requirements,” 
and refused to judicially broaden the waiver of immunity beyond the clear 
indications of the statutory language and legislative history. 


2. “To the Same Extent as any Nongovernmental Entity” 


A literal reading of the requirement that Federal agencies comply 
with state requirements “to the same extent as any other person” or “any 
nongovernmental entity” would seem to be a broad waiver of all aspects of 
Federal immunity as plainly stated as possible. However, the Court has 
refused to give a broad reading to similar language in other contexts. In 
Library of Congress v. Shaw,'™ the Court narrowly construed the attorney’s 
fee award provisions of Title VII of the Civil Rights Act of 1964.175 The 
Library of Congress had settled a racial discrimination suit and, as part of 
the settlement, agreed to pay reasonable attorney fees and costs as 
authorized under Title VII. The district court, issuing an opinion on the 
amount of fees to be awarded in the case, increased the basic fee award by 
an amount to compensate counsel for the delay in payment, as was 
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authorized for suits against a private defendant.!° The court of appeals 
affirmed, opining that, although the “compensation for delay” was in reality 
“interest” for which the Federal Government normally enjoyed sovereign 
immunity, the following language in Title VII had waived that immunity: 
“In any action or proceeding under this subchapter the court, in its 
discretion, may allow the prevailing party ... a reasonable attorney’s fee as 
part of the costs, ... and the United States shall be liable for costs the same 
as a private person.”!7” The Supreme Court reversed. Though interpreting 
the above provision as a waiver of sovereign immunity for the payment of 
the basic attorney fees, the Court found no express consent to payment of 
interest in the statute and refused to infer such a waiver from the provision 
for liability “the same as a private person.”!7 It is likely that an attempt to 
apply state user fee programs to Federal agencies solely on the basis of this 
statutory language would be similarly unsuccessful against a colorable claim 
of Federal immunity from state taxation. 


3. “Including Payment of Reasonable Service Charges” 


This language first appeared in the 1972 amendments to the Clean 
Water Act.179 Unfortunately, the legislative history of this act sheds no light 
on the reason for inclusion of an express requirement for the payment of 
service charges, or what the Congress contemplated as the scope of 
“reasonable service charges.”!®° Subsequent amendments to the Clean Air 
Act and Solid Waste Disposal Act have adopted the same language without 
elaboration on its interpretation. 


The inclusion or omission of this language in a statutory waiver of 
immunity probably has little significance. Inherent in all the approaches to 
rationalization of user fees is that the doctrine of intergovernmental tax 
immunity offers no bar to imposition of legitimate user fees or service 
charges.1*! Thus, even though section 118 of the Clean Air Act contains no 
express waiver for payment of service charges, the Justice Department has 
conceded that Federal facilities must pay properly structured user fees 
imposed by state air pollution control programs.1*? 


B. Clean Air Act 


The Clean Air Act contains an extremely broad waiver of immunity. 
Section 118 provides in part: 
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The Department of Justice recently filed suit for declaratory relief from California air 
pollution control fees in United States v. S. Coast Air Quality Management Dist., Case 
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waiver of immunity in § 118. 
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Each department, agency, and instrumentality . . . of the Fed- 
eral Government (1) having jurisdiction over any property or 
facility, or (2) engaged in any activity resulting, or which may 
result in the discharge of air pollutants, . . . shall be subject to, 
and comply with, all Federal, State, interstate, and local 
requirements respecting the control and abatement of air 
pollution in the same manner, and to the same extent as any 
nongovernmental entity. The preceding sentence shall apply 
(A) to any requirement whether substantive or procedural 
(including any recordkeeping or reporting requirement, any 
requirement respecting permits and any other requirement 
whatsoever), (B) to the exercise of any Federal, State, or local 
administrative authority .... This subsection shall apply not- 
withstanding any immunity of such agencies, officers, agents, or 
employees under any law or rule of law.1®? 


1. Federal Activities Subject to the Waiver 


Unlike RCRA, which subjects only Federal activities likely to 
produce pollution or waste to the sweep of state regulation, the Clean Air 
Act makes all agencies “having jurisdiction over any property or facility” 
subject to the waiver of immunity.!** Although “jurisdiction” is not defined 
in the statute, it is safe to assume that virtually all Federal activities are 
within the scope of this waiver.1*5 


2. Requirements Subject to Waiver 


While containing the standard “substantive and procedural require- 
ments” language common to post-Hancock v. Train statutes, the parenthet- 
ical addition to this clause uses much broader terms. The language “and any 
other requirement whatsoever” seems to clearly express a congressional 
intent that Federal facilities are to be treated just as private concerns in all 
respects. Therefore, a state could colorably claim that any fee required to be 
paid as part of an air pollution control program was applicable to Federal 
agencies, and that this section constitutes a waiver of immunity subjecting 
Federal agencies to all requirements. This position is strengthened by the 
additional language specifically addressing Federal immunity in section 118 
and in the legislative history. 


3. Express Waiver of Immunities 


Although section 118 subjects Federal agencies, officers and em- 
ployees to the requirements of state air pollution laws “notwithstanding any 
immunity ... under any law or rule of law,” the legislative history indicates 
that the Congress specifically intended to make the defenses of sovereign 
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immunity, Federal supremacy, and the exclusivity of Federal jurisdiction on 
a Federal enclave, unavailable against state and local air pollution laws. 
Speaking retrospectively about the 1970 amendments originally enacting 
section 118, and prospectively about the revisions to overrule Hancock v. 
Train, the committee report states: 


[Section 118 of the 1970 Act] declared the clear and unequiv- 
ocal policy of the United States that the facilities, real and 
personal property, owned by the U.S. Government were to 
comply with all substantive and procedural requirements of 
Federal, State, interstate or local law intended to control air 
pollution. ... Adoption of section 118 of the act was intended 
to remove all legal barriers to full Federal compliance, except 
as exemption authority was expressly provided in that section. 
The historic defense of sovereign immunity was waived by 
Congress. Consent to be sued was provided. Constitutional 
arguments regarding the supremacy clause no longer permit- 
ted a refuge for unwilling or tardy Federal agencies. Section 
118 of the 1970 Clean Air Act Amendments..., in the 
committee’s view, established, as a matter of Federal law, the 
duty of Federal facilities to abide by all State and local 
emission control requirements (including, of necessity, those 
procedural requirements and sanctions incidental to imple- 
mentation and enforcement of the substantive 
requirements). ... [A]ny action of .. . Federal agencies refus- 
ing [or] failing to comply with State or local requirements was 
deemed to be invalid as a violation of section 118 of the 
act.... [T]he new section [§ 118]... is intended to overturn 
the Hancock case and express, with sufficient clarity, the 
committee’s desire to subject Federal facilities to all Federal, 
State, and local requirements, procedural, substantive, or 
otherwise—process, and sanctions.!*° 


In the cases on waiver of Federal immunity discussed above, the courts have 
generally held that waivers of immunity must be expressed in clear and 
unambiguous terms, requiring a statement specifically addressing the 
particular state levy or charge in the statutory waiver of immunity. However, 
in view of this express disavowal of immunities arising from Federal 
supremacy and sovereign immunity, it is unlikely that a court could find any 
uncertainty in congressional intent. Since the Federal Government’s immu- 
nity from state taxation arises from these disavowed immunities, it is 
reasonable to conclude that Federal facilities could be held liable for a 
broad range of state air pollution control fees whether or not they are 
distinguishable from taxes according to the common criteria. 





186. See H.R. Rep. No. 95-294, reprinted in 1977 U.S. Code Cong. & Admin. News 1077, 
1276. 
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4. Proposed Amendments to the Clean Air Act 


The Bush administration has proposed amendments to the Clean 
Air Act that could significantly affect the liability of Federal agencies for 
state fees. The proposal would add a new Title IV to the act, entitled 
“Permits.” The intent of this section is that states would be required to 
implement permit systems in accordance with regulations to be promul- 
gated by the EPA, and that these permitting systems be required to charge 
a fee to permit holders.1*’ The bill would impose two requirements on these 
fees. First, that the fees collected be sufficient to cover: 


[A]ll direct and indirect costs of developing and administering 


the permit program, including, but not limited to, the reason- 
able costs of — 


(i) Reviewing and acting upon any application for 
such a permit, 


(ii) If the owner or operator receives a permit for 
such source, whether before or after the date of enact- 
ment of this section, implementing and enforcing the 
terms and conditions of any such permit (not including 
any court costs or other costs associated with any 
enforcement action), 


(iii) Emissions and ambient monitoring, 


(iv) Preparing generally applicable regulations or 
guidance, 


(v) Modeling, analyses, and demonstrations, and 


(vi) Preparing inventories and __ tracking 
emissions.1°* 


The second requirement provides a floor amount for the fee 
program, requiring that fees collected, in the aggregate, be no less than $25 
per ton of regulated pollutants discharged.!*° It further provides for annual 


increases in the “floor amount” according to the Consumer Cost of Living 
Index. 


The waiver of immunity provision in section 118 is also to be 
amended to accommodate the new Title IV. It would subject Federal 
agencies to state procedural and substantive requirements respecting the 
control and abatement of air pollution “including fees that meet the 
requirements of section 402(b)(3) or any other reasonable service charges 
that are equally applicable to and paid by facilities owned or operated by 
State, regional, or local governmental entities . . . .”19° 





187. Sec. 402(b) of proposed bill. 

188. Sec. 402(b)(3)(A) of proposed bill. 

189. Sec. 402(b)(3)(B) of proposed bill. The bill would allow the Administrator of EPA to 
determine another amount satisfactory to cover all regulatory expenses. 


190. Sec. 101(b) of the proposed bill, amending § 118(a) of the act. 
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Read together, these provisions in the proposed bill would be the 
first statutory definition of “reasonable service charges” to appear in any 
environmental legislation. This definition, however, encompasses a broader 
range of charges than would be justifiable under the Massachusetts test 
adopted by the Justice Department. Specifically, the requirements in 
subparagraphs (iv) through (vi) of section 402(b)(3)(A), would be regarded 
as providing primarily “broad public benefits,” rather than individualized 
benefits, and thus not payable under the “fee-for-service” tests. The 
proposed section 402 fees are more like regulatory fees, in that they provide 
for funding “all direct and indirect costs of administering the permit 
program.” The amendments further provide that “[a]ny fee required to be 
collected by a State or interstate agency under this subsection shall be 
utilized to support the air pollution control program of such State or 
interstate agency,” thus legislatively incorporating the “primary regulatory 
purpose” criterion for regulatory fees. Even more interesting is the concept 
criterion of the “fee floor” amount of $25 per ton of pollutants, with the 
annual cost-of-living escalator provision. This appears to provide some 
subtle Federal pressure on states that otherwise would not adequately fund 
a permitting program, by giving an EPA estimate of the cost of operating an 
adequate permit and enforcement program. 


While the amendment to section 118 makes it clear that Federal 
agencies must pay section 402(b)(3) fees, it does not totally resolve the 
issue. The language “or any other reasonable service charges” allows states 
with other air pollutant fee programs to continue to argue that they are 
within the scope of the waiver of immunity.!°! The amendment does 
incorporate the nondiscrimination requirement in connection with these 
other fees. One other provision of Title IV leaves the applicability of other 
fee systems to Federal agencies open to question. Section 406(a) of the act 
as amended would state: “Nothing in this title shall prevent a State or 
interstate permitting authority from establishing additional permitting 
requirements not inconsistent with this Act.” This language could be used 
by states to argue that the provisions for section 402(b)(3) fees do not 
exclude other assessments related to the permit process, which would be 
applicable to Federal agencies as “requirements . . . respecting control and 
abatement of air pollution.” 


C. Federal Water Pollution Control Act 


Section 313 of the Federal Water Pollution Control Act or “Clean 
Water Act” (CWA), as amended, provides in part: 


Each department, agency, or instrumentality of the ... Fed- 
eral Government (1) having jurisdiction over any property or 
facility, or (2) engaged in any activity resulting, or which may 
result, in the discharge or runoff of pollutants, and each 
officer, agent, or employee thereof in the performance of his 





191. See, eg., California Air Toxics Hot Spots Fee discussed at § V.B.3 below. 





State Environmental Fee Liability 


official duties, shall be subject to, and comply with, all 
Federal, State, interstate, and local requirements, adminis- 
trative authority, and process and sanctions respecting the 
control and abatement of water pollution in the same man- 
ner, and to the same extent as any nongovernmental entity 
including the payment of reasonable service charges. The 
preceding sentence shall apply (A) to any requirement 
whether substantive or procedural (including any record- 
keeping or reporting requirements, and requirement respect- 
ing permits and any other requirement, whatsoever), (B) to 
the exercise of any Federal, State, or local administrative 
authority, and (C) to any process and sanction, whether 
enforced in Federal, State, or local courts or in any other 
manner. This subsection shall apply notwithstanding any 
immunity of such agencies . . . under any law or rule of law.19? 


This waiver uses language substantially identical to section 118 of the Clean 
Air Act, at least as far as Federal liability for state fees is concerned.1%3 


1. Federal Activities Subject to the Waiver—The Meaning of 
“Requirements” Within Section 313 


The post-Hancock amendments to the Clean Water Act clarified 
that Federal activities would comply with state procedural requirements, 
such as permit procedures.!%* Subsequent decisions, however, have ruled 
that the amendments to section 313 did not broaden the scope of substantive 
requirements applicable to Federal facilities.1°° The applicable scope of 
substantive state requirements has been limited to quantifiable state 
effluent limitations and standards or “objective, administratively predeter- 
mined effluent standard or limitation.”!®° What, then, does this limitation 
on substantive requirements import for procedural requirements, such as 
service charges, applicable under section 313? A possible answer is sug- 
gested in a footnote in the MESS opinion discussing a reporting require- 
ment (“procedural”) related to a California statute mandating that water 
suppliers “protect the water resources.”!°’ The court found that this statute 
did not meet the “objective effluent limitation” required for substantive 
requirements under section 313 and, hence, any procedural requirement 
triggered by violation of the substantive standard was not enforceable under 





192. 33 U.S.C. § 1323. 

193. See Donnelly & Van Ness, The Warrior and the Druid—The DoD and Environmental 
Law, 33 Fed. Bar. J. 37, 39 (Jan. 1986) for a discussion of the differences between the 
Clean Air Act, Clean Water Act, and RCRA waivers of immunity for state civil 
penalties. 
707 F. Supp. at 1197. 
See Romero-Barcelo v. Brown, 643 F.2d 835 (1st Cir. 1981), rev’d on other grounds, 
Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982); United States ex rel. TVA v. 
Tennessee Water Quality Control Bd., 717 F.2d 992, cert. denied, 466 U.S. 937 (1984). 
See New York v. United States, 620 F. Supp. 374 (E.D.N.Y. 1985). 
707 F. Supp. at 1197 [referring to § 64403 of Title 22 of Cal. Admin. Code]. 
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the section 313 waiver.'!9* By analogy, fee schemes tied to unenforceable 
state substantive standards may also be unenforceable under section 313. 


Section 313 also limits the waiver of immunity to “requirements . . . 
respecting the control and abatement of water pollution.” It appears that 
the Clean Water Act does not regulate groundwater pollution.!®® Conse- 
quently, some state fee programs aimed at groundwater protection would 
not fall within the scope of this waiver. While other Federal statutes, such as 
the Safe Drinking Water Act?°° and RCRA,” regulate aspects of ground- 
water contamination, their waivers of immunity are narrower in this respect. 
For example, state programs regulating above-ground storage of hazardous 
substances other than wastes would not appear to fall within the scope of 
any of the current waivers of immunity.?°2 


It has been argued that only Federal activities “resulting in, or which 
may result in, the discharge or runoff of pollutants” are subject to state 
water pollution regulations under section 313. In Missouri ex rel. Ashcroft v. 
Department of the Army,?° the Eighth Circuit adopted this limiting inter- 
pretation of section 313. The court held that a Corps of Engineers water 
development project, resulting in soil erosion and a reduction in the 
dissolved oxygen content of diverted water, was not introducing a “pollut- 
ant” within the meaning of the act and, hence, was not subject to Missouri 





198. Id. at 1198, n.7. 
199. Exxon v. Train, 554 F.2d 1340 (Sth Cir. 1977); MESS at 1194; Kelley v. United States, 
618 F. Supp. 1103 (W.D. Mich. 1985). 
200. Sec. 1447 of the Public Health Service Act, also known as the “Safe Drinking Water 
Act,” provides in part: 
Each Federal agency (1) having jurisdiction over any federally owned or 
maintained public water system, or (2) engaged in any activity resulting, or 
which may result in, underground injection which endangers drinking water 
(within the meaning of section 300h(d)(2) of this title). .. shall... comply 
with all Federal, State, and local requirements. 
Sec. 300h(d)(2) defines “underground injection” as subsurface emplacement of fluids 
by well injection. Hence, relatively few Federal facilities would be subject to state 
groundwater pollution regulations under the terms of this waiver. 
RCRA contains two waivers of immunity that are relevant to groundwater protection. 
The first is 42 U.S.C. § 6961, discussed below, that is applicable to Federal facilities (1) 
having jurisdiction over solid waste management facilities or disposal sites, or (2) 
engaged in activities that may result in solid or hazardous waste management or 
disposal. “Disposal” includes groundwater contamination. 42 U.S.C. § 6903(3). 
However, this section of RCRA deals only with wastes, not hazardous substances or 
pollutants in general. The second is in Subchapter IX of the Solid Waste Disposal Act, 
amended by RCRA, regulates underground storage tanks, including those containing 
hazardous substances other than wastes, and petroleum. The waiver of immunity 
applies to Federal facilities having jurisdiction over underground storage tanks. 42 
US.C. § 6991f. 
A bill has been introduced in the 101st Congress that would remedy this gap. See S. 
674, which would add a Subtitle J entitled “Regulation of Above Ground Storage 
Tanks” to the Solid Waste Disposal Act. Sec. 9026 of this bill would add a waiver of 
immunity for Federal agencies having jurisdiction over above-ground tanks in substan- 
tially the same language as RCRA § 6001. 135 Cong. Rec. $3124 (Mar. 17, 1989). 
672 F.2d 1297 (8th Cir. 1982). 
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water quality laws. This interpretation of the statute could have the effect of 
limiting the number and type of Federal facilities that must comply with 
state procedural regulations because it was construed to be a qualification 
of the waiver of immunity. A plain reading of the statute, however, would 
indicate that Federal agencies are subject to state law under either of two 
circumstances: (1) “having jurisdiction over any property or facility,” or (2) 
“engaged in any activity resulting ...in the discharge or runoff of pollut- 
ants.” Virtually all Federal facilities would be covered under the broad first 
criterion. Other courts have followed this plain reading as the correct 
interpretation of section 313. The Sixth Circuit, considering virtually the 
same issue as presented in Missouri ex rel. Ashcroft, declined to follow the 
Eighth Circuit’s lead. In United States ex rel. TVA v. Tennessee Water Quality 
Control Board,” the issue was whether a TVA dam project required a state 
water quality permit for point source discharges of pollutants. TVA argued 
that the dam project was not subject to state law since it did not result in the 
discharge of any pollutants. The court rejected this argument, adopting 
instead EPA’s argument, as intervenor, that section 313 subjected all 
Federal facilities to state laws, but no permit was required since the dam 
was not a “point source.”2°5 This case probably represents the better view 
that all Federal facilities are subject to state water quality requirements 
under section 313. 


2. Ad Valorem Taxes as User Fees Under CWA Section 204 


The Clean Water Act has another provision specifically addressing 
user fees associated with federally financed waste treatment works. Sub- 
chapter II of the Clean Water Act implements a program of Federal grants 
to state or municipal agencies for construction of certain publicly owned 
waste treatment works.?° When this section was added as part of the 1972 
amendments to the act, a provision was included to require grant applicants 
to adopt a system of service charges designed to charge each user of waste 
treatment services its proportionate share of the costs of operation, main- 
tenance, and replacement of the treatment facilities.2°7 As expressed in the 
legislative history, Congress envisioned that such service charges would be 
proportionate to each user’s contribution to the volume of waste discharge 
as a means of encouraging waste reduction and not financed by local 
taxes.?°8 In implementing this section, however, the EPA found that many 





. 717 F.2d 992 (6th Cir. 1983), cert. denied, 466 U.S. 937 (1984). 
The state National Pollutant Discharge Elimination System (NPDES) permit program, 
under § 402 of the act, applies to “discharge of pollutants.” In Nat’l Wildlife Fed’n v. 
Gorsuch, 693 F.2d 156 (D.C. Cir. 1982), the D.C. Circuit held that the § 402 permit 
program did not apply to nonpoint sources of pollution. 
33 U.S.C. § 1281(g). 
Pub. L. No. 92-500, § 204(b)(1), reprinted in 1972 U.S. Code Cong. & Admin. News 
951, 975, codified at 33 U.S.C. § 1284(b)(1). 
118 Cong. Rec. 33,714 (Oct. 4, 1972) (statement of Sen. Boggs). The requirement for 
adoption of a user fee system by recipients of Federal treatment works grants has been 
strictly construed. See City of New Brunswick v. Borough of Milltown, 686 F.2d 120 
(3rd Cir. 1982), cert. denied, 459 U.S. 1201 (1983), in which grant funds were refused 
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municipalities used a system of ad valorem property taxes to fund operation 
of waste treatment facilities. Furthermore, any means of achieving the direct 
proportionality required by the statute, such as metering of waste flows, was 
deemed too expensive or impractical. In an opinion issued at the request of 
the EPA, the Comptroller General found that such ad valorem taxes did not 
meet the requirements of user charges under section 204(b) and, therefore, 
municipalities using this method of financing were ineligible for Federal 
financing of treatment works.?°° The Comptroller General noted that one of 
the major failings of ad valorem taxes as user fees was its failure to reach 
tax-exempt property, a potentially significant portion of system users.?!° 
Furthermore, the ad valorem tax did not encourage conservation of water 
which was a factor in Congress’ adopting the user charge requirement. The 
Comptroller General invited Congress to consider legislative corrections to 
section 204(b) if ad valorem taxes were to be considered proper user fees 
for the purposes of the grant program. 


In the 1977 amendments to the Clean Water Act, Congress re- 
sponded to that invitation by adopting a pragmatic solution. It decided to 
require charges based on direct proportionality for industrial users, and 
allow ad valorem taxes to be considered user charges for residential (and 
small non-residential) users, as classified by EPA guidelines. Section 204(b) 
was amended to provide: 


In any case where an applicant which, as of December 27, 
1977, uses a system of dedicated ad valorem taxes and the 
Administrator determines that the applicant has a system of 
charges which results in the distribution of operation and 
maintenance costs for treatment works within the applicant’s 
jurisdiction, to each user class, in proportion to the contribu- 
tion to the total cost of operation and maintenance of such 
works by each user class . .. and such applicant is otherwise in 
compliance with clause (A) of this paragraph with respect to 
each industrial user, then such dedicated ad valorem tax shall 
be deemed to be the user charge system meeting the require- 
ments of clause (A) of this paragraph for the residential user 
class and such small non-residential user classes as defined by 
the Administrator.?1! 


Thus, the applicant must show that the system achieves proportionality 
based on use among classes of users and, for industrial users, achieves direct 





for a regional treatment works because one municipality had a contract by which 
another town provided its sewage treatment without charge, and would not consent to 
payment of user fees. The purposes of the statute required that all users be subject to 
fees to encourage conservation, and, while flexibility in the structure of user fee 
schemes is encouraged, all recipients of treatment services are required to adopt some 
type of user fees. 

209. B-166506, 54 Comp. Gen. 1 (1974). 

210. Id. at 5. 

211. 33 U.S.C. § 1284(b)(1). 
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proportionality based on contribution to the waste flow.?!2 Significantly, the 
conference report on the bill ultimately was enacted as Public Law 95-217, 
noted the congressional intent that publicly owned treatment works become 
self-supporting, including recovery of capital replacement and expansion 
costs through the user fees.?!> 


In section 204(b), Congress has converted a tax into a “user fee” by 
legislative fiat. While their authority to do so as a condition on the granting 
of a Federal subsidy is not questioned, section 204(b) raises some questions 
about the concept of user fees under the Clean Water Act. First, by 
sanctioning the inclusion of facility replacernent and expansion costs within 
“user fees,” Congress has departed from the prevailing concept of user 
fees?!4 which are limited to reimbursement for use of current facilities and 
services. This issue is probably not directly significant in the context of other 
service charges since it seems to be narrowly tailored to meet a specific 
circumstance—the impracticality of direct metering of all waste water flows. 
A second issue, the applicability of ad valorem taxes sanctioned under 
section 204(b) to Federal facilities, may be more significant. Arguably, the 
ad valorem taxes dedicated to supporting federally financed treatment 
works are “service charges” for which Federal facilities are liable under 
section 313. Thus, by virtue of section 204(b), Federal agencies can be held 
liable for a portion of property taxes on facilities within the classes of 
residential and small nonresidential users for which ad valorem taxes are 
authorized as user fees. Although this provision may seem to be of little 


import due to its limitation to systems using ad valorem taxes for mainte- 
nance of treatment works in 1977, it may assume increased importance in 
the future. Legislation has been introduced in the 101st Congress to extend 
the section 204(b) treatment of ad valorem taxes to all recipients of grants 
for treatment works.?!5 


D. Resource Conservation and Recovery Act 


When Congress was considering comprehensive hazardous waste 
management legislation in 1976, the Supreme Court had already issued the 
Hancock v. Train and EPA v. California ex rel. State Water Resources Control 
Board opinions dealing with the waivers of immunity in the Clean Air Act 
and Clean Water Act. In response to these decisions, Congress included a 
waiver of immunity—in substantially the same terms as the forthcoming 
1977 amendments to those laws—in the pending RCRA legislation. Section 
6001 of RCRA provides: 


Each department, agency, and instrumentality of the execu- 
tive, legislative, and judicial branches of the Federal Govern- 





See 123 Cong. Rec. H10412 (Apr. 5, 1977) (statement of Rep. Nowak). 

123 Cong. Rec. S39176 (Dec. 15, 1977) (Conference Report on H.R. 3199). 

See Evansville-Vanderburgh Airport Auth. Dist. v. Delta Airlines, 405 U.S. 707, 715 
(1972); City & County of Denver v. Continental Air Lines, Civ. Action No. 88-M-1391 
(D.Colo. 1989). 


H.R. 2475, 101st Cong,, 1st Sess., reprinted in 135 Cong. Rec. H2167 (May 24, 1989). 
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ment (1) having jurisdiction over any solid waste management 
facility or disposal site, or (2) engaged in any activity resulting, 
or which may result, in the disposal or management of solid 
waste or hazardous waste shall be subject to, and comply with, 
all Federal, State, interstate, and local requirements, both 
substantive and procedural (including any requirement for 
permits or reporting or any provision for injunctive relief and 
such sanctions as may be imposed by a court to enforce such 
relief), respecting control and abatement of solid waste or 
hazardous waste disposal in the same manner, and to the 
same extent, as any person is subject to such requirements, 
including the payment of reasonable service charges.?!® 


Three provisions in this section are relevant to a consideration of Federal 
agencies’ liability for state hazardous waste control fees: (1) To what 
Federal facilities does this waiver of immunity apply?; (2) what is the 
definition of “requirements” and does it include fees?; and (3), given that a 
plain reading of this provision limits Federal facilities compliance to 
requirements respecting waste “disposal,” are service charges unrelated to 
“disposal” within the waiver of immunity, considering that disposal is 
merely one aspect of the overall task of hazardous waste management? 


1. Facilities Subject to the Waiver 


By its terms, this waiver applies to two types of Federal facilities, 
“solid waste management or disposal sites” and those “engaged in any 
activity resulting, or which may result, in the disposal or management of solid 
waste or hazardous waste.” The scope of the first category is more narrow 
and precise. The terms “solid waste management facility”2!7 and “disposal 
site”218 are terms of art defined in RCRA and generally include only those 
facilities engaged in significant waste processing or handling activities. Thus, 
an activity that was involved only in the incidental generation of hazardous 
wastes and used municipal services for disposal might not fall within the 





216. 42 U.S.C. § 6961 (emphasis added). 

217. “Solid waste management facility” includes resource recovery systems, resource 
conservation systems or facilities, and facilities for “collection, source separation, 
storage, transportation, transfer, processing, treatment or disposal of solid wastes, 
including hazardous wastes, whether such facility is associated with facilities generating 
such wastes or otherwise.” 42 U.S.C. § 6903(29). “Resource conservation” is, in turn, 
defined to mean procedures for reduction in amounts of solid waste generated, 
reduction in resource consumption, and use of recovered resources. 42 U.S.C. $ 
6903(21). “Resource recovery” is the process of recovering material or energy from 
solid waste. 42 U.S.C. $ 6903(22). Finally, “solid waste” is a comprehensive term 
including not only outflow from waste treatment facilities but also “other discarded 
material, including solid, liquid, semisolid, or contained gaseous material resulting 
from industrial, commercial, mining, and agricultural operations, and from community 
activities. ...” 42 U.S.C. § 6903(27). Domestic sewage is excluded from the definition 
of solid waste. 

“Disposal” is defined as the placement, in any form or process, of solid or hazardous 
wastes into the land or water such that waste constituents may enter the environment, 
especially aiz or groundwater. 
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technical scope of the waiver. However, the second clause is considerably 
broader, especially considering the scope of activities “which may result . .. 
in the disposal or management of solid waste or hazardous waste.” As a 
practical matter, it appears that all Federal facilities will be covered by this 
waiver and must comply with state and local regulations. 


2. The Meaning of “Requirements” 


One district court has found that the above waiver of immunity for 
“requirements” encompasses state statutory fees on hazardous waste 
generators. In Maine v. Department of the Navy,?!° the Navy had contested 
the liability of the naval shipyard in Kittery, Maine, for civil penalties, annual 
hazardous waste permit fees, and generator fees based on volume of waste 
generated. The Navy’s objection was that the fees were actually unconsti- 
tutional taxes not within the scope of RCRA section 6001. The court, 
however, ruled that, regardless of whether the hazardous waste fees were 
“reasonable service charges,” they were “requirements respecting control 
and abatement of solid or hazardous waste disposal” and therefore subject 
to the section 6001 waiver.2”° The court found that the enumeration of 
“reasonable service charges” following “requirements” indicated that such 
service charges were plainly one type of requirement Congress intended 
Federal facilities to meet. Finding that the payment of the annual fee was a 
condition precedent to the issuance of a state hazardous waste facility 
license, the court opined that its payment was part of the permit process 
specifically authorized in section 6001. Furthermore, the generator fees at 
issue provided a portion of the funding for inspection and supervision of 
hazardous waste activities, and a response capability for hazardous waste 
spills.221 The association of the generator fees with these activities brought 
them within the statutory waiver for “requirements . .. respecting control 
and abatement of solid waste and hazardous waste.” 


In Parola v. Weinberger,2?2 a contractor, holding an exclusive fran- 
chise with the city of Monterey, California, for solid waste collection, filed a 
bid protest against the Navy’s anticipated award of a separate garbage 
collection contract. A city ordinance required that “the occupant of each 
premises within the City upon which garbage ...is produced” use the 
disposal service provided by the city’s contractor. Parola claimed that this 
ordinance was a requirement respecting control and abatement of solid 
waste within the RCRA section 6001 waiver. The court agreed, holding that 
local regulations requiring use of an exclusive garbage collection service are 
section 6001 requirements when employed as part of a state waste man- 
agement plan.?29 





219. 702 F. Supp. 322 (D.Me. 1988). 
220. Id. at 331. 

221. Id. 

222. 848 F.2d 956 (9th Cir. 1988). 


223. Id. at 962. The Monterey ordinance was authorized under California statute. Cal. Gov. 
Code § 66757. 
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These decisions contradict the strict interpretation of the term 
“requirements” used in the Clean Air Act and Clean Water Act discussed 
above. The unsettled interpretation of “requirements” makes it a weak 
foundation for finding a waiver of immunity from state taxation. 


3. “Disposal” 


Disposal is a term of art under RCRA? and does not include the 
other hazardous waste management activities of generation, collection, 
storage, transportation, processing, treatment, and recovery—all of which 
are regulated under RCRA. The House bill originally under consideration, 
H.R. 14496, would have made Federal facilities subject only to Federal 
regulations, promulgated in lieu of EPA-approved state waste management 
plans. Section 401 of H.R. 14496, describing the requirements for such state 
plans, stated: “The objectives of this title are to assist in developing and 
encouraging methods for the disposal of discarded materials... .”225 This 
focus on the problem of waste disposal is also reflected in the House report 
on this bill, which stated: “The overriding concern of the Committee, 
however, is the effect on the population and the environment of the disposal 
of discarded hazardous wastes....”22© However, the House bill was 
dropped in favor of a Senate hazardous waste bill (S. 2150) containing the 
provision that ultimately was enacted in RCRA section 6001.2?” Unfortu- 
nately, the legislative history contains no more specific discussion of 


congressional intent regarding the scope of activities to be covered by 
section 6001.228 


This issue was raised by the government in Parola v. Weinberger. The 
government contended that the garbage collection services were not a 
requirement respecting waste disposal, and therefore not within the scope 
of the RCRA section 6001 waiver of immunity. The court dismissed this 
contention, holding that words “control and abatement” in section 6001 
were broad enough to include collection, and that garbage collection was 
within the meaning of “disposal or management of solid waste” in section 





“Disposal” is defined in RCRA as “discharge, deposit, injection, dumping, spilling, 
leaking, or placing of any solid waste or hazardous waste into or on any land or water 
so that such solid waste or hazardous waste or any constituent thereof may enter the 
environment or be emitted into the air or discharged into any waters, including 
groundwaters.” 42 U.S.C. § 6903(3). 

H.R. 14496, 94th Cong., 2d Sess., 122 Cong. Rec. 32,610 (1976). 

H.R. Rep. No. 149, 94th Cong., 2d Sess., reprinted in 1976 U.S. Code Cong. & Admin. 
News 6238, 6241. 

122 Cong. Rec. 32,617 (Sept. 27, 1976). 

One statement appearing in a Senate report states that RCRA is intended to have 
Federal agencies “comply with State and local controls on solid waste and hazardous 
waste disposal as if they were private citizens.” S. Rep. No. 94-988; 122 Cong. Rec. 
32,631 (Sept. 27, 1976) (emphasis supplied). At another point, one sponsor of H.R. 
14496 stated: “[T]his bill establishes regulatory authority over disposal of wastes while 
maintaining the freedom of industry to produce them, since they are often unavoidable 
byproducts of the manufacturing process.” 122 Cong. Rec. at 32,597 (emphasis 
supplied). 
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6001.22 The court’s reasoning seems strained for several reasons. First, by 
focusing on the words “control and abatement,” the court’s interpretation 
of section 6001 effectively reads the object of that clause—disposal—out of 
the sentence. Second, the court did not address the apparent focus on the 
disposal problem revealed in the text of the bills and legislative history. 
Finally, the court need not have engaged in this distinction, but could have 
found that collection of solid waste is merely the first step in disposal and 
encompassed therein. 


Under the principle that waivers of immunity must be strictly 
construed, a literal interpretation of this provision would indicate that only 
state regulations and fees relating to “disposal” of waste are applicable to 
Federal agencies. Such an interpretation would be consistent with congres- 
sional concerns evinced in the legislative history. Waste disposal is the 
aspect of Federal waste management that has the most potential for serious, 
long-term impact on state population and resources. Allowing states to 
regulate disposal, but not waste generation and storage, could be construed 
as an attempt to limit state interference in Federal agency affairs to the 
aspect of hazardous waste management in which they had the greatest 
interest. This limitation could be significant because only a few states 
impose disposal fees as a means of financing hazardous waste programs. 
Annual and generator fees are more common. 


Legislation has recently been introduced that would clarify this 
matter by amending section 6001 to read “respecting control and abatement 
of solid waste or hazardous waste disposal and management in the same 
manner, and to the same extent, as any person is subject to such 
requirements ....”25° If adopted, this amendment should eliminate this 
issue in future litigation. 


4. Underground Storage Tank (UST) Regulation 


Subchapter IX of the Solid Waste Disposal Act (SWDA)?! specifies 
a regulatory program for underground storage tanks containing petroleum 
and other “hazardous substances,”232 except for hazardous wastes regu- 
lated under RCRA.?33 Underground tanks containing RCRA hazardous 
wastes are regulated under subchapter III of SWDA. Congress has included 
a separate waiver of immunity provision in subchapter IX in language 
similar to RCRA section 6001. It provides, in part: 


Each department, agency, and instrumentality of the execu- 
tive, legislative, and judicial branches of the Federal Govern- 
ment having jurisdiction over any underground storage tank 





848 F.2d at 960. 

H.R. 1056, 101st Cong., 1st Sess. (1989). (emphasis added). 

42 US.C. § 6991 et seq. 

Subchapter IX applies to underground tanks holding “regulated substances,” defined 
in the statute as CERCLA hazardous substances and petroleum, but not including 
hazardous wastes regulated under RCRA. 

42 U.S.C. § 6991(2). 
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shall be subject to and comply with all Federal, State, 
interstate, and local requirements, applicable to such tank, 
both substantive and procedural, in the same manner and to 
the same extent, as any other person is subject to such 
requirements, including payment of reasonable service 
charges.?34 


“Underground tank,” as used in this statute, has a technical definition. At 
least ten percent (by volume) of the tank and any connected pipes must be 
located beneath ground for it to be “underground.”25 The UST program 
implements requirements for notification of tank location and age; state 
inventories of tanks; leak prevention, detection, and reporting; closure of 
unused tanks; and financial responsibility requirements for owners and 
operators.?°° States may secure EPA approval to operate a UST program in 
lieu of the Federal regulations if that program is no less stringent than the 
Federal requirements.?>”7 Additionally, subchapter IX provides: 


Nothing in this chapter shall preclude or deny any right of any 
State or political subdivision thereof to adopt or enforce any 
regulation, requirement, or standard of performance respect- 
ing underground storage tanks that is more stringent than a 
regulation, requirement, or standard of performance in effect 
under this subchapter or to impose any additional liability 
with respect to the release of regulated substances within 
such State or political subdivision.23* 


States are therefore free to adopt stringent UST permitting and inspection 
programs, with concomitant fee requirements, and apply them to Federal 
facilities. The only limitations on the scope of their authority are derived 
from the definition of an “underground tank” under SWDA. Underground 
tanks containing substances not constituting an SWDA “regulated sub- 
stance” are similarly outside the scope of this chapter, and therefore not 
covered by the waiver provision. 


E. Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA) 


When CERCLA was enacted in 1980, Federal facilities were re- 
quired to comply with the requirements of the Federal law, but were not 
subject to state law or regulations concerning cleanup of abandoned 
hazardous waste sites.23° The Superfund Amendments and Reauthorization 
Act (SARA) of 1986 added the present section 120 providing that: “State 





42 US.C. § 6991. 

42 U.S.C. § 6991(1). Excluded from the definition are small residential or farm tanks, 
septic tanks, storm and waste water collection tanks, and other specific tank uses. Also 
excluded are surface impoundments, pits, ponds, and lagoons. 

See 42 U.S.C. § 6991a-6991d. 

42 US.C. § 6991c. 

42 U.S.C. § 6991g. 

See Pub. L. No. 96-510 (1980). 
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laws concerning removal and remedial action, including State laws regard- 
ing enforcement, shall apply to removal and remedial action at facilities 
owned or operated by a department, agency, or instrumentality of the 
United States when such facilities are not included on the National 
Priorities List.”%° This section further requires that the provision not 
discriminate against Federal facilities. 


No cases have yet examined the relevance of this waiver provision in 
the context of state environmental fees applied to Federal facilities. Gen- 
erally, state statutes providing authority for state cleanup of inactive 
hazardous waste sites do not rely on fees extracted from the site owner or 
operator. Rather, if an owner, operator, or other responsible party can be 
identified, the state can direct them to take remedial action at their own 
expense or can institute an action for reimbursement of its cleanup costs. 
Because of the increasing number of such sites being discovered and the 
extraordinary expense that removal or remedial action can entail, some 
states have created “mini-Superfund” accounts, funded by various fees on 
hazardous substance and waste generation, transportation, or disposal.*1 


The application of these fees to Federal facilities may be objection- 
able for several reasons. A state would probably contend that such fees are 
“requirements related to the control and management of hazardous waste” 
for which RCRA section 6001 makes Federal agencies liable. However, it is 
clear that CERCLA deals more specifically with the problem of funding for 
and standards applicable to the cleanup of inactive sites, and therefore its 
waiver of immunity provision should determine the applicability of state 
“mini-Superfund” fees to government agencies. CERCLA section 120 is 
more limited, applying only to “removal and remedial action at facilities 
owned or operated” by the government. Therefore, unless state remedial 
action fees are being expended on cleanup of Federal facilities, the waiver 
provision of CERCLA section 120 offers no authority for their collection. 


The policy arguments relevant to this problem are no less vexing. 
Federal agencies may argue that, because the Federal Government funds 
remedial actions at its own facilities without state contribution, there is no 
justification for them to subsidize cleanup of private sites. Further, Federal 
funding for the majority of cleanup costs at the most serious sites is already 
provided under CERCLA. Finally, they may argue that if they are required 
to contribute to state remedial funds, the state should share in the costs of 
cleaning up Federal facilities just as they do for private entities.242 States 
may respond that they incur costs associated with federally financed cleanup 
of Federal facilities, including participation in “Remedial Investigations/ 
Feasibility Studies,”24> inspections, and providing technical advice and 
assistance.“ Furthermore, since identification of specific contributors to 





Pub. L. No. 99-499, § 120, codified at 42 U.S.C. § 9620(a)(4). 

See, e.g., N.Y. Finance Law § 97-b (McKinney 1988). 

See 42 U.S.C. § 9604(c). 

See 42 U.S.C. § 9620(e). 

State arguments on this point may be undermined by recent initiatives to provide for 
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inactive hazardous waste sites is often difficult, sharing the cost of such 
cleanups among all generators, including Federal agencies, is appropriate. 
While this issue has not been finally resolved, the increasing popularity of 
using fees as a means of financing state inactive site remedial costs indicates 
that future litigation is likely.?*5 


Vv. CONCLUSION 


As the costs of environmental compliance, enforcement, and reme- 
dial efforts increase, state governments will be under continuing pressure to 
develop sources of funding to supplement or replace appropriated funds. 
However, Federal agencies, also under financial pressure, can be expected 
to scrutinize state assessment programs for strict compliance with waivers of 
immunity in the major Federal environmental statutes. The Department of 
Justice has been willing to litigate the applicability of these fees rather than 
pay assessments that it considers taxes. Until the full scope of Federal 
agency amenability to state “service charges” is clarified by case law or 
further legislation, these conflicts are likely to continue. 


Since Federal agencies agree to pay properly structured “fee- 
for-service” charges, the emerging litigation will likely center on two issues. 
First, to what extent can the “regulatory fee” concept sustain state assess- 
ments, such as generator fees and disposal fees, that have no basis in cost of 
services rendered to the individual payor? While precedent exists for such 
an application in other contexts, no cases have yet sought to apply this to 
environmental fees. If successful in advancing this theory, states will have 
latitude to charge Federal agencies fees supporting a wider range of 
activities related to environmental protection. Many aspects of such a 
program are incorporated in the President’s July 1989 proposal to amend 
the Clean Air Act. It is possible that other Federal media statutes may be 
similarly amended. The second major area of contention is likely to be fees 
that fund state removal and remedial activity funds—state “superfunds.” 
The application of the RCRA and CERCLA waivers of immunity to these 
fees is not clear. Strong policy arguments can be made by Federal agencies 
against paying them. 


Congress has repeatedly expressed its intention that Federal agen- 
cies be subject to the same requirements, regulations, and charges as private 
entities. Congress has displayed irritation with Federal agency “foot- 
dragging” in the past and may take precipitous action if squarely presented 





standardized three-party agreements covering responsibility for CERCLA cleanups at 
Federal facilities. EPA, the Departments of Defense and Energy, and the National 
Governors’ Association have recently reached agreement on such standardized 
agreements which will provide for Federal agency direct reimbursement of state costs 
in supervising cleanups. See Witt, When Uncle Sam Makes a Mess, Who Is In Charge of 
Cleaning It Up?, Governing, p.19 (March 1989). 

See State Funding Mechanisms for Cleanup of Non-NPL and NPL Hazardous Waste 
Sites, Association of State and Territorial Solid Waste Management Officials (June 
1988). 
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with this issue. Such action could take the form of broadening the waivers 
of immunity in Federal environmental statutes to include nondiscriminatory 
state taxation as has already been done in one statute. If this happens, 
Federal agencies will be vulnerable to an even wider scope of assessments 
than exists today. A better course of action would be for Congress to define 
“reasonable service charges” as used in the waiver of immunity provisions. 
This approach has been used in the administration’s proposed amendments 
to the Clean Air Act, which legislatively define a permit fee program. This 
would eliminate much if not all of the controversy and allow Federal 
agencies and states to concentrate on cooperative programs for environ- 
mental protection. 
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SEA-LAUNCHED CRUISE MISSILES: AN ARMS 
CONTROL PROPOSAL 


Lieutenant Commander Byard Q. Clemmons, JAGC, USN * 


I. INTRODUCTION 


The control of strategic and nuclear arms is central to United 
States-Soviet relations. The United States must take advantage of the 
current openness and apparent interest in arms control on the part of the 
Soviet Union. A more successful and meaningful Soviet-American relation- 
ship can rise from the arms control bargaining table.! Through summits and 
extensive negotiations, an agreement in principle has been reached and a 
treaty has been signed to remove the intermediate nuclear forces (INF) in 
Europe. This agreement, the first to eliminate an entire class of nuclear 
weapons, demonstrates the ability and willingness of the United States and 
the Soviet Union to act in concert toward a mutual goal to achieve 
significant arms reductions. To give increased meaning to the INF agree- 
ment, a naval forces component should be added. The approach will not be 
to abandon our North Atlantic Treaty Organization (NATO) allies but to 
provide adequate support in an environment of certainty, balance, and 
stability. The next step for the superpowers is to make significant arms 
reductions in the area of sea-launched cruise missiles (SLCM’s). This 
comment discusses issues regarding arms control and SLCM’s, and pro- 
poses a means for including SLCM’s in an arms control regime. 


II. SEA-LAUNCHED CRUISE MISSILES 


SLCM’s are “unmanned, expendable armed aerodynamic air breath- 
ing autonomous vehicle(s).”2 The cruise missile made its debut in World 





* Lieutenant Commander Clemmons is currently the Personal Tort Liability 
Branch Head in the General Litigation Division of the Office of the Judge 
Advocate General in Washington, DC. He received his B.S. degree from 
Kenyon College in 1970; his M.S. degree from the University of Georgia in 1972; 
his Ed.S. degree from the University of Georgia in 1974; his J.D. degree from 
Oklahoma City University in 1978; and his LL.M from Harvard Law School in 
1988. 

1. Hyland, Reagan-Gorbachev III, 66 Foreign Aff. 1, 16-21 (1987). 

2. Toomay, Technical Characteristics, in Cruise Missiles: Technology, Strategy, Politics 31 
(1981). SLCM’s are propelled by small turbofan engines, fly at subsonic speeds at 
relatively low altitudes. Due to the low altitude, earlier missiles were not guided 
inertially but by computer technology, terrain contour maps, and digital scene- 
matching air correlation. Targets in the Soviet Union were relatively inaccessible to the 
600-nautical-mile range of the TLAM-C, but the 1500-mile range of the TLAM-N 
posed a legitimate threat. Present-day missiles are designed to carry either a highly 
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War II in the form of the German V-1 buzz bomb.’ During the 1950’s the 
United States developed a variety of long-range nuclear cruise missiles, 
including the submarine-launched Regulus I+ In the 1960’s there was a 
slowdown in development, but the Navy pressed for development of cruise 
missiles with both strategic and tactical applications compatible with 
existing launch platforms.» The Harpoon missile was developed and a 
surface ship launch capability was pursued.° SLCM’s as we generally know 
them today, with a capability of reaching shore targets, were first opera- 
tionally deployed in the early 1970's.’ 


The United States has developed a variety of SLCM’s.° Initially 
developed in response to a perceived need for a ship-to-ship missile, the 
SLCM has taken on primarily a land-attack function. The nuclear variant of 
these highly accurate missiles is used to provide an overall nuclear capability 
to allow for employment of forces in limited operations as an incentive for 
restrained responses and to allow for withholding a major fraction of the 
highly survivable missiles as a strategic reserve and used as a punitive attack 
threat. 


The concept of “essentially equivalent” overall capability is impor- 
tant. United States military strategy seeks to ensure a stable balance with 
the Soviet Union through a “different but equal” concept. The United 
States may offset some Soviet military capabilities with different military 
capabilities. For this reason, SLCM’s are more than merely a naval arms 


reduction issue. Proposals for their reduction, therefore, should properly 
be evaluated within the broader context of arms/forces reduction generally, 
as well as our varying geo-strategic interests. 


Nuclear SLCM’s are included on ships that are part of conventional 
military forces. Many ships and submarines capable of launching cruise 





explosive conventional warhead or a nuclear warhead, using extremely accurate inertial 
guidance systems and internal radar altimeters. 

Betts, Innovation, Assessment and Decision, in Cruise Missiles: Technology, Strategy, 
Politics 3 (1981). 

Huisken, The History of Modem Cruise Missile Programs, in Cruise Missiles: Technology, 
Strategy, Politics 83 (1981). 

Id. at 83-85. 

Art & Ockenden, The Domestic Politics of Cruise Missile Development, 1970—1980, in 
Cruise Missiles: Technology, Strategy, Politics 381, 383 (1981). 

M. Pocalyko, Sea-Launched Missile Free Zones 10 (Apr. 1985) (unpublished manu- 
script). 

The TLAM-C and TLCM-D are conventional Tomahawk land-attack missiles prima- 
tily directed toward such targets as enemy airfields, radar sites, command centers, etc. 
The TASM is an antiship missile targeted at enemy naval vessels. The medium-range 
air-to-surface missile (MRASM), which never completed development, was conceived 
as a project shared between the Navy and the Air Force. The TLAM-N missile is the 
nuclear land-attack version which can be launched from either submarines or surface 
ships. 

Bennett & Foster, Strategic Retaliation Against the Soviet Homeland, in Cruise Missiles: 
Technology, Strategy, Politics 165-170 (1981). Another vital role of SLCM’s in the 
NATO context is as a counterweight to superior Soviet/Warsaw Pact conventional 
ground forces. 
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missiles are also capable of launching nuclear-capable cruise missiles.!° The 
missiles’ potency and capability challenges the traditional tactical/strategic 
distinction. Cruise missiles have potential for both theater and strategic 
missions. 


The SLCM program was a high-priority item with the Reagan 
Administration.!! There were about 100 land-attack SLCM’s deployed on 
attack submarines and surface ships as of January 1986. The present goal 
seeks to have over 200 ships carrying 4,000 SLCM’s, of which 758 would be 
nuclear land-attack missiles.!2 Currently, the Navy plans to deploy SLCM’s 
on selected surface ships and attack submarines. The more immediate Navy 
strategy includes SLCM’s on the Spruance-class destroyer (DD 963) and the 
Ticonderoga-class cruiser (CG 47).!3 The SLCM is also viewed as appro- 
priately placed on the Jowa-class battleships!*—which are now essentially 
evolving into battle cruisers—as well as Los Angeles-class and SSN 21-class 
submarines. 


The Soviet Union, by contrast, has included SLCM’s as part of its 
operational Navy since the late 1950’s. The Soviets developed and deployed 
hundreds of SLCM’s as a response against our fleet units, including our 
carriers. Although these SLCM’s had a primary surface-to-surface mission, 
some were nuclear capable and tested against land targets. The Soviet’s 
future development plans include rebuilding a former Yankee-class ballistic 
missile submarine as a trial vessel for SS-NX-24 long-range land-attack 
cruise missiles.!5 The SS-NX-21 cruise missiles are being fitted for nuclear 
attack submarines, and a new nuclear-powered submarine with the SS- 
NX-24 missiles is expected to be deployed by the end of the decade.!® While 
the Soviets are developing comparable SLCM capability, the technical 
advantage still rests with the United States. As the Soviet Union expands its 
interest in SLCM’s, this will add a new dimension to the attack threat to the 
United States.17 


Ill, SLCM’s SHOULD BE INCLUDED IN AN ARMS CONTROL 
REGIME 


The United States and the Soviet Union are actively negotiating 
significant arms reductions. Much is made of the agreement to eliminate the 
intermediate nuclear forces in Europe. For any limits to be meaningful, 





10. M. Pocalyko, supra note 7, at 11. 

11. World Armaments and Disarmament: Stockholm International Peace Research 
Institute Yearbook 46-47 (1986). 

12. Id. at 47. 

13. MccGwire, supra note 2, at 233. 

14. R. Betts, supra note 3, at 233. 

15. World Armaments and Disarmament: Stockholm International Peace Research 
Institute Yearbook 60 (1986). 

16. Id. 

17. Garthoff, Soviet Perspectives, in Cruise Missiles: Technology, Strategy, Politics 356 
(1981). 


197 





1989 Sea-Launched Cruise Missiles 


however, SLCM’s must be included in the overall arms control regime. For 
example, if the agreement regarding intermediate nuclear forces were to 
reduce the forces by fifty percent, the reduction would lose significance if 
each party immediately compensated with a fifty percent increase in 
SLCM’s deployed in the European theater. 


In the first half of the 1970’s, through Strategic Arms Limitation 
Talks (SALT I) and the Antiballistic Missile (ABM) Treaty,!* the United 
States and the Soviet Union established significant limits on national ability 
to effect a territorial defense. The Interim Agreement of SALT I?° also 
imposed an asymmetrical five year limit on ICBM launchers, SLCM 
launchers, and modern SSBN’s. There was a cooperative effort by the 
United States to abide by the terms of the Interim Agreement from the time 
of its expiration in 1977 until President Reagan’s May 1987 announcement 
that the United States would no longer consider itself bound by them.?° 


In the late 1970’s, through a second set of Strategic Arms Limitation 
Talks (SALT II), an effort was made to reach agreement on constraining 
offensive weapons including cruise missiles.2! The SALT IT Agreement was 
signed by both parties but, in response to the Soviet invasion of Afghanistan 
in December 1979, prior to advice and consent by the Senate, President 
Carter withdrew support for the Treaty.22 


In the 1980’s, both countries continued in efforts to limit nuclear 
arms. In 1983, however, the Soviet delegation withdrew from the talks in 
response to U.S. GLCM/Pershing II deployments in Europe. The October 


1986 Summit in Iceland between President Reagan and General Secretary 
Gorbachev resulted in communication, concession, and progress but no 
major agreement was reached.2? A summit between the two leaders 
convened on December 7, 1987, during which the INF Treaty was signed. 





18. Treaty Between the United States of America and the Union of Soviet Socialist 
Republics on the Limitation of Anti-ballistic Missile Systems, May 26, 1972, 23 U.S.T. 
3435, T.LA.S. 7503 (effective Oct. 3, 1972) [hereinafter ABM Treaty]. 

19. Interim Agreement Between the United States of America and the Union of Soviet 
Socialist Republics on Certain Measures with Respect to the Limitation of Strategic 
Offensive Arms, May 26, 1972, 23 U.S.T. 3462, T.I.A.S. 7504 (effective Oct. 3, 1972) 
[hereinafter Interim Agreement]. 

In addition, the countries have made efforts to limit testing of weapons by placing a 
threshold on allowed explosive force and they have taken steps to enhance communi- 
cations. Arms Control and Disarmament Agreements: Text and Histories of Negoti- 
ations 133 & 164 (1982). 

Treaty Between the United States of America and the Union of Soviet Socialist 
Republics on the Limitation of Strategic Offensive Arms, June 18, 1979, reprinted in 
Bureau of Pub. Aff., U.S. Dep’t St. Pub. 8894, Selected Documents No. 12A, at 3-50 
(1979) [hereinafter SALT II Treaty]. 

The invasion of Afghanistan also terminated negotiations for the elimination of 
antisatellite technology from outer space. Christol, The Role of Law in United 
States-Soviet Arms Control and Disarmament Relations, 21 Int’! Law. 519, 521 (1987). 
See 133 Cong. Rec. S7208 (daily ed. May 27, 1987) (statement of Sen. Kerry). 

See Hyland, supra note 1, at 7. This is the third summit between President Reagan and 
General Secretary Gorbachev and the twelfth between the leaders of the United States 
and the Soviet Union since 1945. Greenway, Superpowers at the Summit, Boston Globe, 
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To be acceptable, an arms control proposal must be in the best 
interest of both the United States and the Soviet Union. Both countries have 
an investment in limiting and reducing nuclear weapons and in strengthen- 
ing strategic stability.2> Including SLCM’s in an arms control regime is a 
positive step for both countries for two reasons. First, an arms control 
agreement on SLCM’s will benefit both countries in areas of common 
interest. Second, such an arms control agreement will provide balanced, but 
different, benefits to each country regarding local interests. 


A. Common Interests 
1. Certainty 


The number of SLCM’s possessed by the Soviets is difficult to assess 
with any degree of accuracy. The missiles are small, mobile, and difficult to 
distinguish from other weaponry or equipment. They are dispersible and 
not easily located.2° Manufacturing of component parts can be done 
separately, making production virtually impossible to monitor.?7 Both 
nations are compelled to ensure they have kept up with the other. The 
suspicion, fear, and confusion prevailing under conditions of uncertainty 
propels both countries into an arms race spiral requiring massive produc- 
tion, an expensive and destabilizing process.?* 


Certainty promotes reduced tension and greater stability. Certainty 
regarding SLCM’s can allow both the United States and the Soviet Union to 
make informed decisions. If the certainty stems from arms control, these 
decisions will include a balanced and stable mutual reduction of SLCM’s. 
An additional reason of mutual concern for including SLCM’s in arms 
control relates to their dual-use quality. Cruise missiles have an inherent 
ability “to perform theater and strategic missions effectually and nearly 
simultaneously.”2° By stabilizing the inventory of these weapons, some 
certainty regarding balance is achieved along with, it is hoped, reduction of 
the likelihood of their use. 





Dec. 6, 1987, at 1, col. 3. Assuming the two superpowers continue with arms control 
negotiations over the next decade, one critical issue to be addressed is whether the 
Strategic Defense Initiative (SDI) of the United States is a violation of the ABM 
Treaty. If not, the issue becomes whether the SDI program should be used as a 
bargaining chip to obtain reductions in offensive weapons. See Gallagher, Legal Aspects 
of the Strategic Defense Initiative, 111 Mil. L. Rev. 11 (1986); Parkerson, International 
Legal Implications of the Strategic Defense Initiative, 116 Mil. L. Rev. 67, 147 (1987); 
Chayes & Chayes, Testing and Development of “Exotic” Systems Under the ABM Treaty: 
The Great Reinterpretation Caper, 99 Harv. L. Rev. 1956 (1986). 

Christol, An Assessment of Present US-USSR Arms Control and Disarmament Negotia- 
tions, 13 J. Space L. 157, 161 (1985). 

Hardin, Risking Armageddon, in Nuclear Weapons and the Future of Humanity 212 
(1986). 

Wilkening, Monitoring Bombers and Cruise Missiles, in Verification and Arms Control 
118 (1985). 

Gottfried, Technological Development, the Military Balance, and Arns Control, in 
Technology, Strategy and Arms Control 117 (1986). 

M. Pocalyko, supra note 7, at 2. 
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Some argue that uncertainty is stabilizing. The premise is that one 
country will not strike another knowing the other country has a substantial 
but unassessed nuclear capability. The unknown but significantly powerful 
threat makes the world more stable. While the unknown threat may afford 
some deterrence, it is dangerous for several reasons. 


First, the unknown threat will raise anxiety and may induce a country 
to hasty action in a crisis situation.*° A country may erroneously determine 
that it has an overwhelming first strike advantage or that retaliatory strike 
damage will be within acceptable limits. A known adequate threat is more 
effective. In the face of a threat known to be capable of unacceptable 
damage, a country has no incentive to launch a first strike. The result is not 
left to chance. 


Second, the uncertainty approach results in an arms spiral due to the 
attendant anxiety of not knowing one’s relative position or power. This 
environment increases the possibility of an unintentional nuclear weapons 
strike. 


2. Cost Savings 


An area of general common interest regarding arms control and 
SLCM’s is reduced expenditures. The days of unlimited defense spending 
have passed. World military spending was estimated to be about $900 
billion in 1985.3! The Soviet Union and the United States dominate this 
spending, together accounting for nearly sixty percent, each devoting about 
$250 billion to defense.?? As the level of sophistication of weapon technol- 
ogy increases, so does the expense.>> The circumstances dictate that both 
countries “be committed to the wise and sparing use of such resources.”>4 
SLCM’s play an important role in the nuclear balance between the United 
States and the Soviet Union. Neither country, however, need produce more 
than that necessary to accomplish the military mission. By establishing arms 
control limits on SLCM’s, mission requirements can be more realistically 
assessed and cost savings may be achieved. 


B. American Interests 


In addition to these common interests, there are interests unique to 
the United States which support including SLCM’s in arms control. Perhaps 
most importantly, the United States presently has a significant lead in the 





Quester, Arms Control: Toward Informal Solutions, in Cruise Missiles: Technology, 
Strategy, Politics 287 (1981) (with large unassessable totals of SLCM’s, crisis stability 
is lost). 

World Military Expenditures and Arms Transfers 1 (1986). 

Adelman, Anns Control and Openness, Dep't St. Bull., May 1987, at 20. 

See Strategic Arms Negotiations: A Critical Reassessment: A Panel, 16 N.Y.U.J. Int’! L. 
& Pol. 655, 691 (1984) (statement by Robert L. Borosage). 

Christol, supra note 22, at 538. Costs related to verification requirements may more 
than offset savings resulting from reduced weapons expenditures. On a normative 
level, however, such costs may be regarded as money better spent toward achieving the 
ultimate objective of mutual security. 
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area of SLCM technology.*> Placing fixed limits on the number of SLCM’s 
may reduce Soviet incentives for production and development of new 
technologies in this area, thereby preserving the advantage of the United 
States. 


In addition, limited deployment would require the Soviet Union to 
choose how to allocate the limited resources. The Soviet Union’s para- 
mount concern is defense of its homeland.** A limitation on SLCM’s would 
likely result in the Soviet Union committing these missiles to defense rather 
than naval force projection. If the Soviets intended to use SLCM’s in a 
land-attack role, they could pose a significant threat to United States 
command, control, and communication (C’) systems and bomber bases.?7 
Since the Soviet Union has no contiguous land masses from which to mount 
an attack, the SLCM would be the only option short of ICBM or strategic 
bomber attack.?* 


Further, limiting the number of SLCM’s could reduce the burden on 
submarine assets. Antisubmarine warfare (ASW) “requirements will often 
conflict with an attack submarine’s readiness to launch cruise missiles, and 
to tie down an invaluable ASW asset on a cruise missile role is illogical.””>° 
Including SLCM’s in arms control, however, could reduce the pressure for 
massive deployment of cruise missiles in order to keep pace with the Soviet 
Union. This reduced SLCM need would, accordingly, ease conflicts with 
other naval requirements. 


The potential cost savings of limiting SLCM requirements could 
make funds available for other programs, achieving the goal of a 600-ship 
Navy, enhancing readiness, or meeting the needs of the personnel who man 
the ships.4° Even taking the more pessimistic stance that there will be no 
additional defense monies for existing or future programs—only cuts—this 
is the area to reduce. Accordingly, the Navy could make its reduction in 
expenditures in the area of SLCM’s and assert that the other programs are 





35. See L. Beres, Mimicking Sisyphus: America’s Countervailing Nuclear Strategy 72 
(1983) (United States reportedly seven to ten years in the lead). 

36. The Soviet Union has developed a preoccupation with defense of the homeland and 
the establishment of buffer zones. Mackintosh, The Russian Attitude to Defense and 
Disarmament, 61 Int’! Aff. 385, 386-87 (1985). Because of geographic vulnerability, the 
Soviet Union has sought insulation through control of border states. The Soviet 
posture has been one of defense of the homeland, primarily with land-based weapons. 
The naval power, as not directly bearing on protection of Soviet soil, has been to land 
forces. Jacobsen, The Crisis in Arms Control, 82 Mich. L. Rev. 1588, 1589 (1984). 

R. Laird & D. Herspring, The Soviet Union and Strategic Arms 145 (1984). 

M. Pocalyko, supra note 7, at 13. 

Conley, Don’t Discount the Diesel, U.S. Naval Inst. Proc., Oct. 1987, at 81. The attack 
function of the TLAM-N is considered to be an afterthought in conflict with the 
primary antisubmarine warfare function. W. Kaufman, Studies in Defense Policy: A 
Thoroughly Efficient Navy 113 (1987). 

See generally Interview with Vice Admiral Bruce Demars, U.S. Navy, U.S. Naval Inst. 
Proc., Oct. 1987, at 45; M. Nacht, The Age of Vulnerability: Threats to the Nuclear 
Stalemate 132 (1985); R. Betts, supra note 2, at 35 (economic pressures compel 
tradeoffs between programs). 
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to be left intact. However, the potentially significant cost of arms control in 
general, and verification for SLCM’s in particular, must be taken into 
account; that cost may offset the potential savings. 


C. Soviet Interests 


The Soviet Union shares our interest in economic savings. General 
Secretary Gorbachev appears committed to pulling the Soviet Union out of 
its economic decline.*! The Soviets will welcome an arms control agreement 
which affords an opportunity to reduce defense spending so long as the 
safety of the homeland is not jeopardized.‘? A balanced limitation on 
SLCM’s would not jeopardize the Soviet defense posture; in fact, it would 
be consistent with existing defense policy. 


The Soviet Union perceives deployment by the United States of 
long-range SLCM’s as a deployed threat to their homeland.*? Accordingly, 
the Soviets have persisted in seeking some arms control limit on SLCM’s.4 
Any development of SLCM’s on the part of the Soviet Union is likely to be 
in response to United States development.** The Soviets seek certainty and 
predictability. The Soviet Union would participate in SLCM arms control to 
have greater certainty regarding the nature of the threat to their homeland. 


The Soviet defense policy has relied primarily on fixed land-based 
systems, supplemented by submarine-launched ballistic missiles.46 Recent 
developments indicate the continued favor of mobile, land-based missiles 
over sea-based missiles.*7 An arms control limitation on SLCM’s would be 
consistent with that posture. 


From the Soviet perspective, a reduction in arms provides security 
provided the reduction maintains the strategic balance.‘* Though the 
Soviets have had to develop some matching capability to negotiate on the 
issue of cruise missiles,*° an arms control agreement regarding SLCM’s is in 
their best interest. Common interests should prevail over local interests to 





N.Y. Times, Oct. 11, 1987, sec. 4, at 2. 

M. MccGwire, Military Objectives in Soviet Foreign Policy 249 (1987). 

Id. at 249. 

The Soviets expressed great interest in including long-range SLCM’s in the Protocol to 


SALT II. SALT II Treaty, supra note 21; R. Laird & D. Herspring, supra note 37, at 
120-21. 


M. MccGwire, supra note 42, at 501. 
Zedalis, On the Lawfulness of Forceful Remedies for Violations of Arms Control 


ts: Star Wars and Other Glimpses at the Future, 18 N.Y.U. J. Int’! & Pol. 73, 158 

(1985); M. MccGwire, supra note 42, at 93. 
While the Soviet Union deploys forward-based nuclear submarines, since 1975 there 
has been a move toward augmenting sea-based systems with mobile landbased systems. 
M. MccGwire, supra note 2, at 112. 

48. The Soviet Union: What Lies Ahead? Military Political Affairs in the 1980s, in Six Studies 
in Communist Affairs 647, 669 (1985). 

49. M. MccGwire, supra note 42, at 279. 
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foster meaningful arms negotiations.°° Significant common interests sup- 
port an arms control agreement limiting SLCM’s. 


IV. ALTERNATIVE PROPOSALS 


Some have argued that SLCM’s should be banned entirely; others 
contend that regional bans on cruise missiles would promote strategic 
stability. These proposals have numerous features which make them 
attractive, notably their simplicity, cost-effectiveness, and relative ease of 
verification. Regrettably, neither proposal is acceptable; each would reduce 
the American defense capability without a commensurate Soviet reduction, 
either in SLCM’s or force structure generally. Accordingly, limits on 
SLCM’s must be negotiated to numerical levels to reduce respective 
capabilities in comparable ways. Though significantly more complex and 
expensive, only a numerical limitation methodology affording each nation a 
measure of deployment flexibility will ensure that an arms control agree- 
ment on SLCM’s does not erode American defense capability at no expense 
to the Soviets. 


A. A Total Ban 


Without question, a total ban on a particular type of weaponry 
simplifies arms control. If a specified weapon is banned, verification 
tensions are eased and compliance is more readily monitored. If production 
associated exclusively with the banned weapon is detected, violation is 
established. Since verification in the area of SLCM arms control is a 
particularly thorny issue, the concept of a total ban is attractive. 


The deployment of long-range SLCM’s was to be banned by the 
terms of Article II of the Protocol to the SALT II Treaty until the Protocol 
expired in 1981, well before the expiration of the Treaty in 1985.5! This ban 
was, and continues to be, of considerable interest to the Soviet Union.5? The 
SLCM’s carried by United States’ naval vessels pose a forward deployed 
threat to the Soviet Union. 


The ban on long-range SLCM’s sought by the Soviet Union was 
clearly aimed at Soviet advantage. The ban would have significantly reduced 
the United States SLCM program, which is essentially long-range by the 
treaty definition, yet permit the Soviets to retain their shorter-range 
SLCM’s which are capable of attacking many European targets and United 
States’ coastal areas.5> The United States must take advantage of opportu- 
nities for limitations on, and reductions in, nuclear weapons,** but must also 
maintain an ability to deal with the Soviet Union in the face of the 
elimination of INF in Europe. 





50. Christol, supra note 25, at 167. 

51. SALT II Treaty, supra note 21 (long-range being defined as a range greater than 600 
kilometers). 

52. M. MccGwire, supra note 42, at 249. 

53. Nitze, The Soviet Arms Control Counterproposal, Dep’t St. Bull., Dec. 1985, at 36. 

54. 133 Cong. Rec. E1946 (daily ed. May 19, 1987) (statement by Rep. Lagomarsino). 
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B. Regional Bans 


One strategy which attempts to effect a nonnuclear solution is the 
establishment of regional nuclear-weapon-free zones (NWFZ’s). The con- 
cept embodies the right of nations to agree not to introduce nuclear 
weapons into a specified geographic area.*> The establishment of an NWFZ 
could be initiated by one or more unilateral declarations;5° however, such 
unilateral declarations reflect less agreement and commitment than a treaty 
and the unified language and legally binding quality of a ratified treaty is 
preferable.>’ 


Some propose that “SLCM-free zones” might be an effective and 
appropriate way to limit the deployment of SLCM’s.** While essentially 
different from NWFZ’s in concept, the basic proposal would provide a 
600-mile stand-off distance, by designation of a specified line of longitude, 
to protect the respective coastal areas of the United States and the Soviet 
Union.*9 


This approach to SLCM arms control would have several advan- 
tages. SLCM-free zones would constrain Soviet vessels, emphasize the 
protection of the parties’ homelands, and not adversely affect antisubmarine 
warfare, aircraft carriers, or amphibious readiness groups. The approach 
would also reduce the scope of verification problems. 


In general, the proposal would limit the overall employment of naval 
forces throughout the world. In practice, however, the proposal would 


benefit the Soviet Union far more than the United States. The reason is 
geographic. The Soviet Union can deploy SLCM’s within the 600-mile 
boundary and remain within striking distance of strategic targets in Europe. 
The United States, however, is pushed further from the allies it is commit- 
ted to protect. ©! If that commitment is to be met, the United States must 





55. Commander’s Handbook: Law of Naval Operations 2-18 (May 1987). 
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have adequate means to defend its allies short of the use of intercontinental 
ballistic missiles (ICBM’s). The SLCM’s provide that means. Given the 
elimination of intermediate nuclear forces in Europe, the capability af- 
forded by the SLCM must be preserved. 


To limit SLCM’s, counting the weapons is the only workable®2 
system for establishing measurable SLCM limits. This section provides a 
general frame of reference regarding current and proposed SLCM deploy- 
ments of the United States and the Soviet Union. The proposed process for 
arms control aimed at providing balanced and verifiable limits on these 
numbers will involve limiting SLCM’s to specific vessels and limiting the 
numbers of these carrier vessels.°? 


1. American SLCM’s 


The United States is initially deploying the Tomahawk SLCM on 
attack submarines and selected surface ships. The attack submarines 
include the Los Angeles (SSN 688) class and the proposed Sea Wolf (SSN 
21) class.** The surface ships include the Jowa (BB 61) class battleships, the 
Ticonderoga (CG 47) and California (CGN 36) classes of guided missile 
cruisers, and the Spruance (DD 963) and the Arleigh Burke (DDG 51) 
classes of guided missile destroyers. 


The Navy currently has twenty-three surface ships and thirty-five 
submarines which are SLCM-capable.®* The goal is to have seventy-five 


attack submarines SLCM-capable by the year 1991, with these boats having 
eight to twelve launch tubes.5’ The Jowa-class battleships are capable of 
thirty-two SLCM’s in eight quad launchers.°* The Ticonderoga-class cruiser 





Foreign Affairs, Federal Republic of Germany, to the German Bundestag on Oct. 23, 
1985) (United States at the foundation of safeguarding peace). 
Kincade, Arms Control: Negotiated Solutions, in Cruise Missiles: Technology, Strategy, 
Politics 323 (1981). 
Precise information in this area is classified, however, and cannot be included. Specific 
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strategists of the two countries. Another important issue is the impact such a 
counting-based arms reduction process would have upon the “neither confirm nor 
deny” (NCND) policy of the United States as to whether any specific ship is nuclear 
armed. The proposal for the mutual reduction of SLCM’s delineated in this comment 
does not necessarily entail an abrogation of the NCND policy. Under the terms of the 
naval arms reduction process described, a maximum limit only would be set for nuclear 
SLCM’s (and SLCM’s generally). Whether the United States in fact armed available 
‘platforms to this limit and what specific platforms were so armed, however, would be 
matters within the exclusive purview of the United States Government. Accordingly, 
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of the NCND policy is retained. See also infra text and accompanying notes 91-92. 
See Jane’s Fighting Ships 1987-88, at 697-710 (Capt. J. Moore ed. 1987). The first Sea 
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Id. at 699, 730-47. 
Id. at 699. 
Id. at 710. 
Id. at 730. All four Jowa-class battleships have been recommissioned and are 
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carries eight SLCM’s in each of its two vertical launchers. The Arleigh 
Burke-class destroyer will also have two launchers. The United States listed 
324 SLCM’s in its fiscal year (FY) 1987 defense proposal, 475 for FY 1988, 
and 510 for FY 1989.7? Current United States Navy policy considers 
SLCM’s to be appropriately placed on almost 200 combatants. 


2. Soviet SLCM’s 


The Soviet Union presently has seven classes of cruise missile 
submarines, typically with eight to twelve launch tubes for short-range 
SLCM’s.”! The revised Yankee-class submarine, however, carries the long- 
range SS-N-24 missile which has an estimated range of 2,000 miles.’? On the 
surface, the Kirov-class battle cruiser carries the SS-N-19 short-range 
SLCM’s and several other classes of smaller cruisers and destroyers carry 
relatively short-range SS-N missiles.” 


3. Effective limitations 


The ultimate goal is to limit the number of missiles deployed. To do 
this effectively and efficiently, one should work backward from the larger 
and more verifiable components of SLCM deployment. First, SLCM’s 
should be limited to specified classes of carrier vessels. Second, the total 
number of vessels allowed in each class of carrier should be limited. Third, 
the number of launchers on each vessel should be specified and limited. 
Last, the number of missiles per carrier should be limited, based on the 
number of launchers and reload capability. 


SLCM’s should be limited to specific surface and submarine vessels. 
Rather than placing them on all fighting ships, deployment would be limited 
to those vessels presently configured to carry SLCM’s. While this approach 
would not, at least at the outset, effect a reduction in the number of 
SLCM’,, it effectively would limit SLCM’s to a specified ceiling. Prospec- 
tively, reductions might be effected, perhaps by replacing SLCM carriers as 
they are decommissioned. Alternatively, each nation could agree to delete 
one of the classes of ships from the list of SLCM platforms. On a smaller 
scale, some of the launchers could be removed from existing SLCM carriers 
and, accordingly, reduce the number of missiles carried. For the present, 
however, the focus is on establishing limits. 


SLCM’s could be limited to established classes of ships. For exam- 
ple, only the United States surface ships in the Iowa, Ticonderoga, Califor- 





69. Id. at 737. As of 1988, there were 19 operational cruisers with eight (8) under 
construction. Id. 

70. Id. at 699. 

71. Id. at 548-52 (Oscar, Papa, Charlie I, Echo II, Yankee, and Juliet classes). For the most 
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73. Id. at 570-81 (Slava-class cruiser (SS-N-12); Kara-class cruiser (SS-N-14); Kresta 
II-class cruiser (SS-N-14); Kresta I-class cruiser (SS-N-3B); Sovremenny-class destroyer 
(SS-N-22); Udaloy-class destroyer (SS-N-14). Again, the Soviet SLCM’s generally have 
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nia, Spruance, and Arleigh Burke classes would be SLCM carriers. Similarly, 
the Soviet Union could be limited to carrying SLCM’s only on the Slava, 
Kara, Kresta I, Kresta II, and Sovremenny classes of surface ships. With 
regard to cruise-missile attack submarines, the United States would be 
limited to the Los Angeles and Sea Wolf classes and the Soviets would be 
limited to the Yankee, Juliett, Echo II, and Charlie I classes.” 


In addition to limiting SLCM’s to specified carriers, there must be a 
limit placed on the number of the carriers deployed. This limit would have 
two components. First, there should be a limit on the total number of SLCM 
vessels. With regard to submarines, the goal! of seventy-five attack subma- 
rines SLCM-capable by the year 1991 should be the limit. Hopefully, 
further reductions can be made in the future. The present goal, however, is 
to establish reasonable limits. With regard to surface ships, the United 
States presently has twenty-three which are SLCM-capable. Given the 
greater difficulty in submarines, most of the limited growth allowed should 
be in submarine numbers. Accordingly, expansion of the existing surface 
SLCM fleet would be more limited. 


The second component of the carrier limitation should be to limit 
the number of vessels in each SLCM class. This would aid verification by 
adding an additional parameter to the process. For example, the Soviet 
Union presently has two Kirov-class battle cruisers and two under construc- 
tion, with the last to be commissioned in 1992.75 The United States has four 
active Iowa-class battleships.”° Battleships and battle cruisers should be 
limited to four per nation. Similarly, with regard to the other surface ships, 
reasonable limits would be established. For example, the Soviet Union 
presently has ten Kresta II-class ships and seven of the Kara-class.”” Limits 
on these ships might be set at fifteen for the Kresta II and ten for the Kara, 
for a total of twenty-five. Correspondingly, the United States, which 
presently has seventeen of the Ticonderoga-class ships, with a projected 
force level of twenty-seven, might be limited to twenty-five ships in this 
class.”* A similar process would be required for the classes of submarines. 


Launchers on each vessel should be likewise limited. For the present, 
the number of launchers authorized should be fixed at existing capabilities. 





74. The Soviets have more classes of cruise missile submarines than those listed. Jd. Some 
selection and reduction in the number of classes, however, would enhance the arms 
reduction agreement. The proposed classes to be included are merely illustrative. The 
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long-range SLCM’s, numbers of launchers, and method of launch. As recently as the 
end of November 1987, in Geneva, Marshal Akhromeyev of the Soviet Union called 
for limits on SLCM’s to 400 missiles to be carried by two (2) classes of submarines. 
Gordon, “Star War” Curbs Not Summit Issue, Soviet Aides Hint, N.Y. Times, Dec. 6, 
1987, at 24, col. 5. 
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This would provide the foundation for future reductions. Given the diffi- 
culties in operational reloading, the limits on launchers, together with the 
limits on classes of vessels and size of classes, effectively limits the total 
number of SLCM’s that can be deployed. 


V. VERIFICATION 


The United States asserts that verification is the critical element in 
arms control; the Soviet Union has not been as enthusiastic.’9 Similarly, 
while the United States has traditionally pushed for on-site inspection as a 
key negotiated means of verification, the Soviets have in the past been 
reluctant to accept this approach;8° Premier Nikita Khruchev having 
declared that the Soviet Union “would never open the doors to NATO 
spies.”®! Before the INF Treaty, there had not been an agreement in force 
which provided for inspection on the territory of either superpower.®? 


The intelligence community assigns “confidence levels” to detection, 
with a high level of confidence being attributed if prohibited activity can be 
detected greater than ninety percent of the time.®? Regardless of the level of 
confidence, however, the real concern is with militarily significant violations 
having a real impact on the strategic balance.** Given the sophistication of 
current intelligence-gathering means and the benefit of some cooperation, 
discovery of militarily significant violations is highly probable.* 


The mobility of SLCM’s makes them difficult to monitor. They are 
easily moved and concealed. Their small size makes them difficult to count, 
even if concealment is not deliberate.®° The logistics support for cruise 
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NAVAL LAW REVIEW XXXVIII 


missiles is not as extensive as that of ballistic missiles.27 Further, cruise 
missiles are designed to carry conventional as well as nuclear warheads; a 
nuclear cruise missile may be visually indistinguishable from one carrying a 
conventional payload.®* The presence of a nuclear-armed cruise missile on 
a submarine is extremely difficult to verify by any means short of actual 
on-site inspection, and even this would not provide a high degree of 
assurance because SLCM’s are highly portable.*° These difficulties regard- 
ing verification of cruise missile limits, however, are not insurmountable. 


Given that it is almost impossible to distinguish the conventional 
SLCM’s, both sides should agree to classify all SLCM’s as nuclear for 
purposes of arms control.°° Accordingly, through revised classification for 
verification purposes only, the dual nature of the SLCM, which currently 
presents a significant problem, can be resolved. 


The nuclear SLCM is an integral part of the United States mission of 
deterring any Soviet aggression against Europe or the United States. We 
must deploy a sufficient number of nuclear SLCM’s to accomplish this 
mission. The conventional SLCM is also an integral part of the Navy’s 
mission to be able to successfully engage an opponent during conventional 
conflicts. In light of present tensions in the Middle East, this weapon is 
potentially more important than its nuclear counterpart. 


Classifying all SLCM’s as nuclear would eliminate the thorniest 
verification problem without adversely affecting mission accomplishment. If 


all SLCM’s are “counted,” whether nuclear or conventional, the pressing 
need for on-site verification is minimized.®! On-site visits would likely be 
necessary to verify an agreement which distinguished between nuclear and 
conventional SLCM’s because those distinctions are difficult to gauge with 
any degree of certainty by other means. If, however, all SLCM’s are deemed 
nuclear for arms control purposes, the distinction loses significance in the 
verification context. 


This will allow for deployment of sufficient nuclear SLCM’s, partic- 
ularly as needed in the European theater. There can be the necessary 
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balance of conventional SLCM’s, however, which may be weighted more 
heavily on surface ships in areas such as the Persian Gulf. The strategists 
may choose to include more nuclear SLCM’s on the more intrusive attack 
submarines, while placing greater emphasis on conventional SLCM’s on the 
surface ship carriers. For example, the Indian Ocean is a major potential 
area for the deployment of nuclear weapons on submarines as it provides 
for effective targeting of the Soviet Union.°? 


Mindful that the missile itself is small and has no readily distinguish- 
able features, verification is also possible by observation of the carrier 
vehicles using the SALT II Treaty concept of functionally related observ- 
‘able differences (FROD’s). In the SALT II Treaty, the United States and 
the Soviet Union agreed in principle to the FROD concept as a means of 
distinguishing long-range bombers from similar aircraft performing other 
missions by their characteristic bomb racks.®> By designating specific 
surface warships as SLCM carrier vessels, the ship’s configuration can serve 
as a Clearly identifiable FROD. The SLCM launchers are “visible either as 
cannister-type clusters hard mounted external to the ship or as ‘manhole 
cover’ verticle launchers flush with the ship’s deck.”°* The FROD require- 
ment is met with regard to SLCM-carrying submarines because submarine 
types are directly related to mission functions.®> 


Some express concern that SLCM launchers could be easily con- 
cealed below deck on surface ships.°° This objection is partly overcome by 
the fact that the FROD in some cases is the carrier configuration. 
Obviously, deliberate concealment can adversely affect any arms control 
agreement. This problem is not unique to SLCM’s as evinced by the “no 
deliberate concealment” provision in the ABM Treaty, the Interim Agree- 
ment of SALT I, and the SALT II Treaty.°? Cooperation between the 
parties to any arms control agreement is needed to attain a high level of 
confidence. 
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conceal their existence is possible; however, the point is that, in an effort to obtain a 

mutually beneficial arms control agreement regarding SLCM’s, a means of verification 

is possible. 

The problem of distinguishing between nuclear and conventional SLCM’s might be 

resolved by the development of a unique FROD. Such a FROD does not yet exist but 

— one could be designed to permit easy visual distinction. Quester, supra note 
, at 300. 

See Wilkening, supra note 27, at 118. 

See supra note 18. 
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The verification of compliance with an agreement to limit SLCM’s 
could be enhanced by cooperative bookkeeping and counting measures. For 
example, the parties could exchange information regarding the number of 
weapon stations aboard a particular carrier. As a practical matter, reason- 
ably accurate assumptions may be made based on FRODs. An information 
exchange can confirm data and increase accuracy. Ceilings on the number 
of missiles per launcher or weapon station could then be set. 


Cooperative measures can further enhance the reliability of verifi- 
cation. First, the parties can take on the passive obligations of no interfer- 
ence with national technical (intelligence collection) means and no deliber- 
ate concealment. Second, the parties can agree to active cooperation by 
sharing data and giving notice of relevant activities. Bookkeeping solutions 
could aid in counting units (e.g., warheads) not detectable by national 
technical means. The parties could agree to a specified number of warheads 
for each type of missile, as was done with SALT II. Cooperative measures 
require a certain level of trust; however, the trust is mutual and compliance 
benefits both parties. Given the current state of technology, any violation 
will almost assuredly be detected. Recognizing the need to maintain 
credibility during ongoing negotiations, the calculus of gains and losses 
atteadant to certain actions, and a survival instinct, this cooperative ap- 
proach will yield positive results, enhancing verification and treaty compli- 
ance. 


The proposed verification procedures, while not designed to give 
foolproof verification, would yield at least a moderate level of confidence 
and, potentially, through cooperation, a high level of confidence. This 
verification provides adequate protection against any violation which would 
significantly affect the military strategic balance. ‘ 


In addition, this is an arms control area of mutual concern. The 
SLCM is one of the major threats to the Soviet homeland and the Soviet 
Union has been pressing for arms control in the cruise missile arena for a 
long time. The keen Soviet interest in such an agreement, coupled with the 
high probability that significant treaty violations would be detected, suggests 
that the parties would make every effort to abide by its terms. If arms 
control is to be successful, some risks must be taken with the confidence 
that the other side shares the same basic concerns. An otherwise strategi- 
cally balanced agreement should not be forsaken because of rigid adherence 
to verification features which may be of dubious value in the SLCM 
context.*® 





98. Krass, The Soviet View of Verification, in Verification and Arms Control 58 (1985). 
Kaplan, Questions Raised on Scope of Treaty Plan, Boston Globe, Dec. 2, 1987, at 13, 
col. 1. Despite many public accusations of treaty violations, in fact, overall United 
States and Soviet Union treaty compliance is “good.” Norman, Treaty Compliance 
Rated Good, 235 Science 839 (1987) (study by Stanford University’s Center for 
International Security and Arms Control). See also Kincaid, Arms Control: Negotiated 
Solutions, in Cruise Missiles: Technology, Strategy, Politics 323 (1981). 
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VI. CONCLUSION 


An arms control agreement regarding SLCM’s is considered by most 
to be a difficult goal. The United States and the Soviet Union, however, 
would benefit—in a balanced, equitable fashion—from a verifiable limit on 
SLCM deployment. The mutual security, stability, and reduced tension, 
through certainty and reduced threat to homelands and allies, would make 
the world a safer place.°® A limit could be placed on SLCM’s which can be 
verified with a reasonable level of confidence through cooperation and 
national technical means. By exchanging information, allowing for confir- 
mation through limited inspections, and providing openly detectable, un- 
concealed FRODs, the two nations can ensure a reasonably accurate 
counting of SLCM’s. Verification, as proposed, would provide reasonable 
confidence of compliance. The real insurance, however, is the substance of 
the proposal rather than verification. SLCM’s can be limited to specified 
carriers, with specified numbers of launchers. Such a program would, 
necessarily, limit the number of productively deployed missiles. 


For the future, these limitations would serve as the foundation for 
reductions. As the NATO allies become more interdependent in the near 
future, there will be a reduced need for forward-deployed nuclear 
SLCM’s.!°° In addition, balance and deterrence can be maintained by 


offsetting nuclear weapon reduction with roughly equivalent strong conven- 
tional forces.1°! 


The United States and the Soviet Union have duties to their peoples 
to provide peace and stability. The countries can only provide protection 
through cooperation.!°? We must take advantage of opportunities to move 


toward these goals. An arms control agreement limiting SLCM deployment 
is just such an opportunity. 





See The Harvard Nuclear Study Group, Living with Nuclear Weapons 110 (1983). 
Address by Professor Igor Lukes, Fletcher School of International Diplomacy, Tufts 
University, Harvard Law School Veterans’ Association Veterans’ Day Dinner (Nov. 
10, 1987) (recommending increased independence and military self-sufficiency of the 
western European nations). 

Included in an SLCM agreement itself might be an agreement for adjustments in 
conventional weapon levels. See Gordon, U.S. Has New Plan for Weapons Cuts, N.Y. 
Times, Dec. 1, 1987, at AS, col. 1. 

R. Jervis, The Illogic of American Nuclear Strategy 13 (1984). 
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SALVAGE CLAIMS FOR THE NAVY AND COAST 
GUARD: A UNIFIED APPROACH 


Captain Bruce D. Landrum USMC * 


I. INTRODUCTION 


On March 2, 1989, a storm gathered over Hawaii. The Exxon 
Houston, an 800-foot tanker carrying crude oil, was anchored that evening 
off Barber’s Point, about fifteen miles from Waikiki Beach. The storm’s fury 
tore the tanker loose from her anchorage and swept her aground on a coral 
reef. As fuel and crude oil leaked from the ship, a salvage effort comprised 
of Navy, Coast Guard, and commercial salvage assets materialized. Within 
twenty-four hours, the rescuers freed the Exxon Houston from the reef. 


In the early morning hours of March 8, 1989, the Patricia C., a 
forty-two foot commercial fishing boat, was heavy with a catch of sharks off 
the coast of St. Augustine, Florida. Suddenly a huge wave pounded the 
vessel, breaking through the port wheelhouse wall. The captain radioed for 
help but the boat sank within minutes, leaving the two-man crew bobbing in 
ten-foot seas. About nine hours later, a Coast Guard search plane spotted 
them and directed a Navy helicopter to the scene to complete the rescue.” 


In both of these incidents, the U.S. Navy and the U.S. Coast Guard 
provided valuable services to those in peril. Private salvors providing these 
services are often able to claim a salvage award. This comment will examine 
the application of the rules of salvage to Navy and Coast Guard salvage 
efforts. Section II discusses the general rules of salvage awards as they apply 
to private salvors.? Section III then examines how courts have applied these 
rules when the Navy or the Coast Guard is the salvor.* Sections IV and V 
discuss two problems of sovereign immunity and the potential loss of that 
immunity when the Navy or the Coast Guard is negligent in conducting a 
rescue*> or when a government vessel is the rescued party. Section VI 
analyzes the law and addresses some of the policy issues in this area.’ This 
comment does not, however, address the right of a nation-state as sovereign, 





* Captain Landrum is serving at the Legal Services Support Section, Ist Force 
Service Support Group, at Camp Pendleton, California. The University of 
Florida conferred his B.S. degree in 1982 and his J.D. degree in 1989. 
1. Rescuers Struggle to Free U.S. Tanker, The Gainesville Sun, Mar. 4, 1989, at 6A, col. 1; 
Tanker Spill Soils 2 Miles of Beach, The Gainesville Sun, Mar. 5, 1989, at 3A. 
Two Fishermen Saved After 9 Hours at Sea, The Gainesville Sun, Mar. 10, 1989, at 4B. 
See infra text accompanying notes 8-26. 
See infra text accompanying notes 27-94. 
See infra text accompanying notes 95-101. 
See infra text accompanying notes 102-109. 
See infra text accompanying notes 110-117. 
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vis-a-vis other sovereigns, to undertake action required to effect recovery of 
that nation’s own military and other state property lost at sea. 


II. SALVAGE AWARDS IN GENERAL 


A salvage award is a compensation to volunteer salvors and others 
who participate in a successful rescue of property from a maritime peril.® If 
the parties have a contract for the salvage services, the terms of that contract 
will generally govern the compensation and no additional salvage award will 
be made; but, when no prior agreement for salvage services exists, 
admiralty law allows for a non-contract salvage award to encourage 
voluntary assistance to those in peril at sea.1° This non-contract salvage 
award is the subject of this comment. 


The salvage award has its roots deep in the history of maritime law.!! 
In modern times, United States courts have required three elements to 
establish the right to an award.!2 The first element is that the property saved 
must have been endangered by some maritime peril. Second, the salvage 
services must have been provided voluntarily. And, finally, the salvage effort 
must have been at least partially successful. As might be expected, many 
issues arise under each of these three elements;?? the issue that arises most 
frequently when the Navy or Coast Guard is involved is whether the services 
were voluntarily provided.'* 


The amount of the salvage award is not limited to the value of the 
services provided in a quantum meruit sense, but rather should include an 
extra amount as an incentive for others to provide such voluntary services.!5 
The United States Supreme Court set out the “main ingredients in 
determining the amount of the reward” in 1869:16 


(1) The labor expended by the salvors in rendering the 
salvage service. (2) The promptitude, skill, and energy dis- 
played in rendering the service and saving the property. (3) 
The value of the property employed by the salvors in render- 
ing the service, and the danger to which such property was 
exposed. (4) The risk incurred by the salvors in securing the 





M. Norris, The Law of Salvage § 3 (1958 & Supp. 1974). 

Id. § 159. 

Id. §$§ 3, 232-235. See, e.g., The Blackwall, 77 U.S. (10 Wall.) 1 (1870). 

M. Norris, supra note 8, §§ 1, 5-11. 

In re American Oil Co., 417 F.2d 164, 167 (Sth Cir. 1969), cert. denied, 397 U.S. 1036 
(1970). See also M. Norris, supra note 8, § 63; Tache, The Law of Salvage: Criteria for 
Compensation of Public Service Vessels, 9 Mar. Law. 79, 90 (1984). 

See, e.g., M. Norris, supra note 8, §§ 63-67, 68-87, 88-97. 

See, e.g., 417 F.2d at 167. See also M. Norris, supra note 8, §§ 78-80 (discussing the 
voluntariness of actions by the Navy and Coast Guard); G. Gilmore & C. Black, Jr., 
The Law of Admiralty 546-51 (2d ed. 1975) (discussing the pre-existing legal duty 
theory as it relates to government vessels and personnel). 

M. Norris, supra note 8, §§ 3, 241. 

The Blackwall, 77 U.S. (10 Wall.) 1 (1870). 
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property from the impending peril. (5) The value of the 
property saved. (6) The degree of danger from which the 
property was rescued.!7 


If a salvor rescues human life only, and no property is salvaged 
concurrently, then no salvage award will be made.?* If, however, a single 
salvage operation includes the rescue of both people and property, Con- 
gress has provided that the life salvor is entitled to “a fair share” of the 
property salvors’ award.!® Under this scheme, relatively few life salvors will 
qualify for a salvage award for their efforts since the statute only provides an 
award if a separate salvor has concurrently rescued property.” 


When a salvage award is appropriate, all the voluntary participants 
will share the award based on their level of participation.2) Either as an 
exception to this general rule or as a constructive participant, the owner of 
the salving vessel is also entitled to share in the award. The owner’s failure 
to claim a salvage award, however, does not preclude the master or the crew 
from asserting a claim.” 


If rescued property is damaged during the salvage effort, the injured 
party may claim the salvor was negligent. The salvor who undertakes to 
rescue property will be held to a standard of reasonable care. Negligent 
salvage efforts will generally result in a reduction of the salvage award or 
even an affirmative award of damages to the salved party;?5 but, affirmative 
salvor liability generally does not result unless the salvor contributes to the 


harm or is grossly negligent.?6 


Ill. NAVY AND COAST GUARD CLAIMS FOR SALVAGE 


When the Navy or Coast Guard is involved in a salvage operation, 
the issue that most often arises is whether the efforts were voluntary. 
Because no claim for a noncontract salvage award can survive unless the 
efforts were voluntary, the answer to this question will often decide the case. 
The claims of the owner of the salving vessel and the master and crew can 
be asserted separately. So, the first logical question is whether the United 
States, as owner of the Navy and Coast Guard vessels, provides salvage 
services voluntarily. 





17. Id. at 13-14, quoted in G. Gilmore & C. Black, Jr., supra note 14, § 8-8, at 559. 

18. G. Gilmore & C. Black, Jr., supra note 14, 570-74. M. Norris, supra note 8, § 24. 

19. 46 U.S.C. § 729 (1982). However, § 731 of the same title specifically precludes “ships 
of war” and other government vessels in public service from claiming life salvage under 
§ 729. 46 U.S.C. § 731 (1982). 
G. Gilmore & C. Black, Jr., supra note 14, 570-74. 
M. Norris, supra note 8, § 47. 
Id. §§ 57, 242. 
Id. § 57. 
Id. § 120. 
Id. §§ 120-123. 
Id. See, e.g., Berg v. Chevron, 759 F.2d 1425, 1429-30 (9th Cir. 1985); DFDS Seacruises 
(Bahamas) Ltd. v. United States, 676 F. Supp. 1193, 1201 (S.D. Fla. 1987); Basic 
Boats, Inc. v. United States, 352 F. Supp. 44, 48-49 (E.D. Va. 1972). 
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A. The Government’s Claim 


As early as 1922, a United States admiralty court held that the 
United States should have the same right to claim a salvage award as any 
other owner of a salving vessel. In The Impoco, a United States owned 
steamship being used as an army transport provided salvage services to the 
Canadian oil tanker Impoco.?’ The tanker, en route from England to New 
York, became disabled when her fuel tank took on water. She issued a call 
for help to which four ships responded. The United States vessel, the 
Western Hope, was the only one bound west, so the Impoco accepted her 
services. The services essentially amounted to towage for 560 miles to the 
port of Horta in the Azores. Although some minor mishaps occurred during 
the towing, the court found that the salvage services were of a low-risk 
variety. After reduction for losses caused by the negligence of the Western 
Hope, the court awarded the United States $5,498 for expenses, and 
three-fourths of a $25,000 salvage award.?* 


The owners of the Impoco, while admitting that the officers and crew 
of the Western Hope should recover for the salvage services, argued the 
United States had no right to recover.2° The United States, on the other 
hand, claimed that the Western Hope was a merchant vessel owned by the 
government, and accordingly was statutorily authorized to collect for 
salvage services. Although the court rejected the claim that the Western 
Hope was a merchant vessel, it held that the United States had an inherent 
right as owner of the vessel to claim a salvage award. This right, the court 
stated, was founded on the ancient doctrine of maritime salvage law.*° 


Specifically addressing the question of whether the services of the 
United States were voluntary, the court said: 


Such services are voluntary, and they are just as voluntary in 
the case of men of war and public vessels generally as they are 
in the case of private vessels; i.e., it is no part of their duty to 
render such services. While I can see that a sovereign would 
and perhaps should consider it beneath his dignity to ask for 
compensation for services in saving property at sea, I can 
imagine no legal reason to prevent him from doing so.>! 





The Impoco, 287 F. 400, 402 (S.D.N.Y. 1922). See also G. Gilmore & C. Black, Jr., 
supra note 14, at 546-47 (stating the settled doctrine that a government may claim a 
salvage award); M. Norris, supra note 8, § 204 (stating that the United States has the 
right to claim a salvage award for the services of its vessels—merchant or public). 
287 F. at 405. The master, officers, and crew received the other one-fourth of the 
$25,000 award, to be divided in proportion to their wages. Id. 

287 F. at 401, quoted in G. Gilmore & C. Black, Jr., supra note 14, § 8-5, at 547. 

Id. The statutes the United States relied upon were section 9 of the Shipping Act of 
September 7, 1916, 39 Stat. 728, and section 10 of the Suits in Admiralty Act of March 
9, 1920, 41 Stat. 528. The latter stated: “That the United States, and the crew of any 
merchant vessel owned or operated by the United States... shall have the right to 
collect and sue for salvage services rendered by such vessel and crew . .. .” 287 F. at 401 
(quoting 41 Stat. 528 (1920)). 

Id. at 402. 
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The court went on to state that Congress or the Executive could restrict this 
inherent right of the United States, but held that neither branch had yet 
done so in this context. This rationale left the door open for salved parties 
to show that the United States salvage services were not voluntary if, by law, 
the government agency was required to provide them.32 


Although The Impoco seemed to lay the groundwork for a new 
source of government revenue, the United States, apparently as a matter of 
policy, has not often claimed salvage awards.*? Perhaps the Impoco court’s 
comment that asking for compensation was beneath the dignity of the 
sovereign has discouraged the claims. One notable exception, and a specific 
example of an award for Navy salvage services, was The Odenwald.*4 


On the morning of November 6, 1941, USS Omaha and USS Somers 
were on a neutrality patrol when they sighted the Odenwald, a German ship 
running munitions while falsely displaying American colors and an Amer- 
ican name on her stern. When the Omaha dispatched a boarding party to 
investigate, the officers and crew of the Odenwald scuttled their vessel and 
abandoned ship. The boarding party arrived to find the holds of the 
Odenwald flooding and they immediately began working to save the ship, 
with no cooperation from its crew and at great personal risk. The salvors 
repaired the damage and brought the ship to port at San Juan, Puerto Rico, 
eleven days later.*5 


The United States claimed a salvage award on its own behalf and on 


behalf of the officers and crews of the two Navy ships that participated in the 
salvage effort. After numerous delays, due primarily to the outbreak of 
World War II, the trial court held that the claimants were entitled to collect 
salvage totaling $397,424.06. The United States, as owner of the two Navy 
ships, was to receive an award of $30,000, and reimbursement for onsen 
in the amount of $42,212.40.56 


On appeal, the shipping line argued that the United States should 
not be able to recover expenses because the two Navy ships would have been 
patrolling there and incurring expenses anyway. Citing The Impoco, the 
First Circuit Court of Appeals dismissed this argument, pointing out that 





32. Id. at 403. The court referred to a statute authorizing the President to employ public 
vessels for rescues along the coast during times of severe weather: 
Nothing is said about compensation and the United States has followed its 
usual practice in asking none from such vessels if, indeed, any could be 
claimed either by the United States or by the officers and crew, in view of the 
fact that the duty of rendering the services is imposed by law. 
Id. This statement foreshadows the differing treatment that the Coast Guard has 
received in this area. 
In re American Oil Co., 417 F.2d 164, 167-68 & n.5 (Sth Cir. 1969), cert. denied, 397 
U.S. 1036 (1970); G. Gilmore & C. Black, Jr., supra note 14, at 546-47. 
(Hamburg-American Line v. United States), 168 F.2d 47 (1st Cir. 1948). 
Id. at 49, 52. 
Id. The members of the crews of both Navy ships were each to receive 2 months’ pay 
and allowances, except for the members of the boarding and salvage party who were 
each to receive $3,000 instead. 
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the Navy ships were not there to provide salvage services. Because salvage 
was not their ordinary function, and because they incurred additional costs 
and risks by undertaking the salvage operation, the owner of the ships was 
entitled to compensation for those costs and risks.37 


Commentators have suggested various reasons that may have caused 
the United States to depart from its normal policy by claiming a salvage 
award in The Odenwald.** Nevertheless, the case was a strong judicial 
recognition of the right of the government to make such a claim.>° In 1948, 
Congress recognized the right as well, at least as far as the Navy’s services 
are concerned.*° As it exists today, the statutory authority for United States 
claims for Navy salvage services states: “The Secretary of the Navy ... may 
consider, ascertain, adjust, determine, compromise, or settle and receive 
payment of any claim by the United States for salvage services rendered by 
the Department of the Navy.”4 


The more recent cases in which the United States has asserted its 
statutorily recognized claim for Navy salvage services have received differ- 
ing treatments in the trial courts. In some cases, the government asserts a 
claim only for its expenses or damages incurred during the rescue; these 
claims have generally been granted.*? In other cases, the government has 
asserted a claim for a salvage award only as a counterclaim when a rescued 
party has sued the government for damages caused by negligent salvage.*? 


In these cases, the courts have not granted awards per se, but have instead 
used the claim for salvage only as an offset—or not at all.44 





37. 168 F.2d at 55. 

38. See, e.g., G. Gilmore & C. Black, Jr., supra note 14, § 8-5, at 547 & n.61 (suggesting that 
the large extent of the government’s expenses may have been one reason for the claim); 
M. Norris, supra note 8, § 79, at 131 (suggesting that the salvage claim was a device to 
arrest the German ship since the United States and Germany were not yet at war). 
168 F.2d at 55; M. Norris, supra note 8, § 79, at 131-32. 

10 U.S.C. § 7365 (1982); G. Gilmore & C. Black, Jr., supra note 14, at 547 n.60. 

10 U.S.C. § 7365 (1982). See also 10 U.S.C. § 7361(a) (1982) (stating that “[t}he 
Secretary of the Navy may provide, by contract or otherwise, necessary salvage facilities 
for public and private vessels upon such terms as he determines to be in the best 
interest of the United States.”). 

In 1951, Congress enacted the same statutory authority for the Secretary of the Air 
Force to make salvage claims for Air Force salvage services. 10 U.S.C. § 9804 (1982). 
The Secretary of the Army has parallel authority under 10 U.S.C. § 4804 (1982). 

Navy Regulations implementing the statutory authorization place primary respon- 
sibility for prosecuting affirmative salvage claims with the Assistant Supervisor of 
Salvage, Naval Sea Systems Command (SEA 00CL), Washington, DC 20362-5101. 32 
C.F.R. § 752.5 (1987). 

See, e.g., In re American Oil Co., 417 F.2d 164, 166, 170 (Sth Cir. 1969), cert. denied, 
397 U.S. 1036 (1970); United States v. Vereen, 236 F. Supp. 1018, 1019-20 (E.D.S.C. 
1965). 

See, e.g., Port Tack Sailboats, Inc. v. United States, 593 F. Supp. 597 (S.D. Fla. 1984); 
Basic Boats, Inc. v. United States, 311 F. Supp. 596 (E.D. Va. 1970). 

This was explicitly the approach in Basic Boats, 311 F. Supp. at 596, where the court 
allowed the salvage claim as an affirmative defense even though the statute of 
limitations had run before the counterclaim was asserted. 
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In Port Tack Sailboats, Inc. v. United States,*> the trial court applied 
this offset method of dealing with a government counterclaim for salvage. In 
Port Tack, a man stole a thirty-nine foot sailboat from his employer, took it 
to sea, and hanged himself from the mast. USS Woodrow Wilson, a ballistic 
missile submarine, noticed the sailboat was moving erratically and appeared 
to be sinking. The captain decided to investigate and, if necessary, to rescue 
the sailboat. 


The boarding party discovered the body and several feet of water in 
the forward cabin. When they reported these discoveries, the captain 
brought the sailboat alongside the submarine to pump out the water and 
preserve the possible crime scene. During these operations, contact with the 
side of the submarine damaged the sailboat. A Coast Guard rescue vessel 
towed the sailboat back to port. Once the criminal investigation concluded, 
the sailboat’s owner regained possession. The owner sued the United States 
fur the damages to the sailboat on alternative theories of collision and 
negligence during the salvage operation by the Navy and after the operation 
by the Coast Guard. The United States counterclaimed for the Navy’s 
salvage services.*® 


While finding the Navy negligent in not calling the Coast Guard 
sooner, the court held that no damages resulted from the delay. The court 
also rejected all of the plaintiff's other theories; hence, the sailboat’s owner 
was not entitled to recover. But, on the matter of the Navy’s counterclaim 
for salvage, the court held that the Navy could not recover because it had 
proven no damages. 


Theoretically, the Navy could have recovered a salvage award as 
owner of the salving vessel, distinct from its entitlement to reimbursement 
for any expenses or damages that it incurred during the operation. The 
court did not address this point. The court’s considerable experience in the 
naval service permits the inference that the court was aware of this 
application of salvage law. The failure to address it suggests that the court 
determined that the Navy’s claim was intended merely as an offset for any 
damages awarded to the plaintiff. As there were none, the court disposed of 
the Navy’s claim summarily. 


Although true salvage awards are rare in the recent case law, the 
court, in Tampa Tugs and Towing, Inc. v. M/V Sandanger,“” awarded a sum 
to the Navy without regard to damages or expenses. In Tampa Tugs, two 
privately owned tugs had towed the Sandanger to Coronado, California, 
from the position where it had caught fire. The fire aboard the Sandanger 
was still burning intensely when some of the potential salvors contacted the 
Navy for fire-fighting assistance. The Navy agreed to fight the fire, provided 





45. 593 F. Supp. 597 (S.D. Fla. 1984). 

46. Id. at 602-04. Traditionally, the government does not claim salvage for the services of 
the Coast Guard and they did not here. Jd. at 599-600 n.2, 604. 

47. 242 F. Supp. 576 (S.D. Cal. 1965). 
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it would be guaranteed its expenses. Two Navy vessels and a large number 
of Navy personnel fought the fire for three days until they finally extin- 
guished it.*® 


As it turned out, the Sandanger was carrying a cargo of precious 
metals.4° The salved value of the cargo was $1,000,000, and the value of 
what was left of the vessel was $47,000. The Navy claimed for salvage, but 
waived the claims of the crews. The court awarded the government the 
expenses the Navy had incurred in both fighting the fire*° and in later 
deoiling and towing operations.>! By calling the award the reasonable value 
of the services rendered, however, the court clothed the award with the 
appearance of a quantum meruit award rather than a true salvage award. 


While the court recognized that the Navy was entitled to claim 
salvage, it held that prior salvors had already effected a valid judicial seizure 
of the Sandanger before the Navy provided the majority of its services. 
Consequently, the court treated the Navy as if it were under contract with 
the court that seized the vessel. The cost of the Navy’s services was simply 
an expense incurred during the judicial seizure, which would reduce the net 
salved value subject to the prior salvors’ claims. 


Rejecting the contention that the Navy had a public duty to extin- 
guish the fire, the court awarded the government an additional $25,000 as 
the reasonable value of the services. This bonus amount took into account 
the risks the Navy shouldered by taking on the salvage operation. Although 
the court treated the Navy’s claim as a quantum meruit or implied contract 
claim, the Tampa Tugs case illustrates that the Navy is not limited to 
claiming merely its expenses. 


While the Navy has a firmly established right to claim salvage 
awards, the Coast Guard stands on an entirely different footing.5? The 
statute authorizing salvage claims for Navy services has no counterpart for 
Coast Guard services. In fact, many courts and commentators have inter- 
preted the statutes defining the Coast Guard’s duties*? to include a duty to 
perform rescue services at sea.5* This pre-existing legal duty, they argue, 
prevents Coast Guard services from being voluntary and, hence, defeats the 
government’s salvage claim.*> 


The issue has not often been raised because the Coast Guard 
traditionally makes no salvage claims>* but several cases have been litigated 





48. Id. at 577-81. 

49. The cargo included $250,000 in silver, $145,000 in aluminum, and $605,000 in copper. 
Id. at 580. 

50. These expenses totaled $9,865.86. Id. 

51. These expenses totaled $60,410.49. Id. at 582. 

52. G. Gilmore & C. Black, Jr., supra note 14, at 549-51; M. Norris, supra note 8, § 78; 
Tache, supra note 12, at 80-81. 

53. 14 U.S.C. $§ 2, 88 (1982). 

54. G. Gilmore & C. Black, Jr., supra note, at 549; M. Norris, supra note 8, § 78. 

55. M. Norris, supra note 8, § 78. 

56. G. Gilmore & C. Black, Jr., supra note 14, at 549; M. Norris, supra note 8, § 78. See also 
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in which the Coast Guard participated with others in a rescue operation.5” 
The courts deciding these cases had made it clear that, while the Coast 
Guard services will reduce the amount of the award to the other salvors, the 
government may not recover for the Coast Guard’s services. This was the 
rather stable state of the law on Coast Guard salvage claims when the Fifth 
Circuit Court of Appeals decided the case of In re American Oil Co. 5* 

In American Oil, the tanker SS Amoco Virginia was moored at a dock 
in the Houston ship channel loading a cargo of gasoline and heating oil. She 
was almost full when a fire broke out on the water nearby. The fire spread 
to the tanker and engulfed it, causing several explosions and killing several 
crewmembers. As the fire raged out of control, several Coast Guard units 
joined in with municipal fire departments in a massive fire-fighting effort. 
The fire was almost under control when the supply of chemical foam ran 
out. Without foam to control it, the fire gained intensity and triggered more 
explosions on board. 


The Air Force and the Navy began a massive airlift to bring more of 
the chemical foam into Houston. The airlift consisted of forty-seven flights 
and transported over 500,000 pounds of foam, with over 400 Navy and Air 
Force personnel participating. The foam airlift saved the day, and the fire 
was controlled. Between the tanker and her cargo, over $900,000 worth of 
American Oil Company property was saved from the fire.5 

The United States asserted a salvage claim for the expenses incurred 
by the Navy and the Air Force in conducting the airlift, but, in accordance 
with the traditional practice, made no claim for Coast Guard expenses. The 
trial court denied the claim, stating that the sovereign had no inherent right 
to recover for salvage services. The trial court also stated that the govern- 
ment had failed to prove to what extent its services contributed to the 
salvage effort. 

The appellate court, reaffirming the doctrine of The Impoco, re- 
versed and remanded with instructions to grant the claim; but, the court did 
more than simply reaffirm the statutorily recognized rights of the Navy and 
Air Force to recover for salvage services. The court instead stated that the 
United States could decide as a matter of policy whether to claim salvage for 
the Coast Guard’s services. Here, the government had decided to claim 
only the expenses incurred by the Navy and Air Force at the behest of the 
Coast Guard, but this did not preclude a Coast Guard claim for its own 
services and supplies. 

Thoroughly rejecting the pre-existing legal duty theory, the American 
Oil court concluded that the Coast Guard’s statutory duties were 





Port Tack Sailboats, Inc. v. United States, 593 F. Supp. 597, 599-600 n.2 (S.D. Fla. 
1984) (the Coast Guard is traditionally not treated as a volunteer). 

See, e.g., United States v. Central Wharf Towboat Co., 3 F.2d 250, 251-52 (1st Cir. 
1924); Beach Salvage Corp. of Florida v. The Cap’t Tom, 201 F. Supp. 479, 485-86 
(S.D. Fla. 1961); The Lyman M. Law, 122 F. 816, 827 (D. Me. 1903). 

417 F.2d 164 (Sth Cir. 1969), cert. denied, 397 U.S. 1036 (1970). 

Id. at 166-68. 

417 F.2d at 167-70. 
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permissive“! The language of the specifically applicable statute states that 
“the Coast Guard may ...rescue and aid persons and protect and save 
property ....”°2 The court pointed out that the word “may” gave the Coast 
Guard discretion in deciding whether or not to undertake a rescue.® 
Further, drawing on previous holdings that the Coast Guard had no duty to 
undertake any particular rescue operation,“ the court stated that the Coast 
Guard’s actions were voluntary. Because they were, the government was 
free to assert a salvage claim for Coast Guard services. 


The American Oil decision has met with conflicting reactions. One 
court, in two separate cases through two different judges, has both 
dismissed the conclusions about the Coast Guard as mere dictum, and cited 
the conclusions as binding precedent.°° One commentator has limited the 
decision to Coast Guard fire-fighting services, stating that the services were 
peripheral to the Coast Guard’s normal functions and hence permissive.°7 
Other commentators have accepted, though somewhat cautiously, the 
court’s conclusion that the Coast Guard may claim salvage if the govern- 
ment makes a policy decision to do so.®* 


Whatever the binding force of the American Oil case, the suggestion 
is clear that the Fifth Circuit Court of Appeals may be more receptive to 
government salvage claims than some other courts have been. The right of 
the United States to claim a salvage award for Coast Guard services is still 
debatable; but, the government’s right to claim for the services of the Navy 


is sound. The policy issues, and the question of whether this dichotomy 
should exist, will be examined in Section VI. 


B. The Crew’s Claim 


The rights of government crews to claim salvage awards, although 
they may be asserted separately, are linked to the government’s right to 
make a claim in the case. If the government’s actions are voluntary, the 





61. 417 F.2d at 168. The court cited the statutes currently found at 14 U.S.C. §§ 2, 88 
(1982). 

62. 14 U.S.C. § 88 (1982) (emphasis added). The statute also states that “[t]he Coast 
Guard may render aid to persons and protect and save property at any time and at any 
place at which Coast Guard facilities and personnel are available and can be effectively 
utilized.” 

417 F.2d at 168. 

See, e.g., United States v. DeVane, 306 F.2d 182, 186 (Sth Cir. 1962); Frank v. United 
States, 250 F.2d 178, 180 (3rd Cir. 1957), cert. denied, 356 U.S. 962 (1958). 

417 F.2d at 168-69. 

DFDS Seacruises (Bahamas) Ltd. v. United States, 676 F. Supp. 1193, 1200 & n.8 
(S.D. Fla. 1987) (stating the “well-settled” rule that Coast Guard rescue services are 
voluntary and permissively authorized and citing American Oil); Port Tack Sailboats, 
Inc. v. United States, 593 F. Supp. 597, 599-600 n.2 (S.D. Fla. 1984) (dismissing the 
American Oil conclusions that Coast Guard rescue services were voluntary because the 
claim in the case was only for Navy and Air Force services). 

M. Norris, supra note 8, § 78 (Supp. 1974). 

G. Gilmore & C. Black, Jr., supra note 14, at 550-51; Tache, supra note 12, at 91, n.100, 
92, n.107. 





NAVAL LAW REVIEW XXXVIII 


crew’s actions above and beyond their regular duties will generally be 
deemed voluntary for the purposes of salvage awards.®° In some cases, the 
government has asserted both claims together and the court has appor- 
tioned the award between the government, as owner of the salving vessel, 
and the officers and crew of the vessel as the actual salvors.”° But, as 
mentioned above, the government does not always make a claim even when 
it has the right. In such a case, the crew of the government vessel, subject to 
any regulatory restrictions the government imposes,”! may still assert its 
claim.72 


As early as 1841, the Supreme Court allowed the commander and 
crew of a Navy warship to collect a salvage award for their services.”? In The 
Amistad, the subject vessel had departed from Cuba with a cargo of illegally 
imported Africans, claimed as slaves, when the unwilling cargo killed the 
captain and took over the ship. The Africans spared their former captors on 
the condition that they would help steer the ship to Africa. Instead, they 
steered for the United States. When the vessel arrived off the coast of Long 
Island, New York, the United States brig Washington discovered it there 
and took the Amistad and its cargo to port in Connecticut. The commander 
of the brig claimed a salvage award on behalf of the officers and crew of the 
Washington for the rescue of the ship and cargo. 


For their salvage services, the trial court awarded the officers and 


crew of the Washington one-third of the gross proceeds of the Amistad and 
her cargo, less the Africans who were later declared free. Affirming the 
award, the Supreme Court said: 


As to the claim of Lieutenant Gedney for the salvage service, 
it is understood that the United States do not now desire to 
interpose any obstacle to the allowance of it, if it is deemed 
reasonable by the court. It was a highly meritorious and 
useful service to the proprietors of the ship and cargo; and 
such as, by the general principles of maritime law, is always 
deemed a just foundation for salvage. The rate allowed by the 
court does not seem to us to have been beyond the exercise of 
a sound discretion, under the very peculiar and embarrassing 
circumstances of the case.” 





G. Gilmore & C. Black, Jr., supra note 14, at 548-49; M. Norris, supra note 8, § 79. 
See, e.g., Hamburg-American Line v. United States, 168 F.2d 47 (1st Cir. 1948); The 
Impoco, 287 F. 400 (S.D.N.Y. 1922). 

See M. Norris, supra note 8, § 79, at 131 (stating that “[flor some time, it has been the 
Navy’s policy not to permit its officers and sailors to claim salvage unless consent has 
first been obtained from the Secretary of the Navy.”). 

G. Gilmore & C. Black, Jr., supra note 14, at 548-49; M. Norris, supra note 8, § 79. 
United States v. The Amistad, 40 U.S. (15 Pet.) 518, 597 (1841) (also known as The 
Amistad). 

Id. at 597. 
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A Navy crew asserted a salvage claim independently of the govern- 
ment in Nolan v. A. H. Basse Rederiaktieselskab.% In Nolan, an Army tug 
and a Navy vessel’® saved the Danish vessel Else Basse and its cargo from 
fire after its crew had abandoned ship. The shipowner was not amenable to 
process, so the salvage claim proceeded against the owner of the cargo. The 
trial court granted an award of $10,100, and apportioned it between the sixty 
participants, giving a greater share to the masters of the government vessels 
and to those participants who took greater risks. 


The crew of the Army tug appealed the award, claiming that they 
received too little for their services. The appellate court agreed and 
increased the amount of their award. Reasoning that the Army crew had 
taken more risks than had the Navy crew, the court stated that the public 
policy of encouraging such voluntary and beneficial actions required that an 
appropriate award be granted. It was apparently irrelevant that these were 
military crews in determining the amounts of their awards. The court also 
mentioned that the United States had waived its claim for a salvage award 
as owner of the salving vessels. This waiver, said the court, would not affect 
the amount of the crews’ awards.”’ 


Although the Nolan court did mention that two of the salvors had 
volunteered for hazardous assignments, the issue of whether the crews’ 
actions were voluntary was never specifically addressed. No detailed study 


of military or maritime law is required to learn that members of a crew do 
not usually have a legal alternative to obeying orders. The government may 
prosecute military members for failing to obey a lawful order,’® and has, on 
occasion, prosecuted them specifically for failing to make a rescue.’® This 
notion raises the question of whether actions of a crew pursuant to their 
captain’s orders may ever be considered truly “voluntary.” 


The answer seems to lie in the definition of the word “voluntary” for 
salvage award purposes. When an employee acts to salvage the employer’s 
property, “voluntary” means that the services were beyond the scope of the 
employee’s contractual duties. The cases of Spivak v. United States®° and 
Kimes v. United States*' illustrate this point. In Spivak, a civilian War 
Department employee was denied a salvage award for his services because 
he was acting under orders within the reasonable scope of his employment. 





7S. 267 F.2d 584 (3rd Cir. 1959). 

76. The Navy vessel was identified only as the LST-287. Id. at 586. 

77. Id. at 586-91. 

78. See, eg., 10 U.S.C. § 892 (1982) (Article 92 of the Uniform Code of Military Justice). 

79. See, e.g., United States v. Pratt, 34 C.M.R. 731 (C.G.C.M.R. 1963). The recent case of 
United States v. Balian is another example of this. Captain to be Reprimanded in 
Refugee Case, The Gainesville Sun, Feb. 25, 1989, at 12A (stating that a court-martial 
had convicted Czptain Balian of dereliction of duty for failing to give adequate 
assistance to a group of refugees his ship encountered at sea). 
203 F.2d 881 (3rd Cir. 1953). 
207 F.2d 60 (2d Cir. 1953). 
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The services were “involuntary,” not so much because Spivak was under 
orders, but because he had a contractual duty to perform such services for 
the government.®2 


In Kimes, by contrast, the crew of a government vessel received an 
award for salvaging cargo from another government vessel. Although the 
crew’s actions were found to have been actually voluntary in Kimes, they 
were “voluntary” for salvage purposes because they were beyond the scope 
of the crew’s regular duties.*? The court said that: “an award was justified 
by risks of mid-sea stevedoring not required by libelants’ shipping articles.*4 
This same risk really provides the sole basis for an award, since libelants 
have already been paid ...for handling cargo and being in a dangerous 
area.”85 


Both of these cases involved employee salvage claims against their 
employer.®* When the claim is against a third party, the question of whether 
the services were “voluntary” is easier to resolve because the crew generally 
has no legal or contractual duty to the third party. Even if members of a 
crew are under a legal duty to follow the orders of their captain, they are not 
necessarily under any legal duty to the third party being rescued.’’ As the 
court said in American Oil: “The pre-existing duty which can disqualify a 
salvor from recovering must run between the salvor and the owner of the 
vessel and cargo salvaged.”®* Thus, when the salvaged owner is a third party, 
the fact that a crew has a duty to follow lawful orders does not automatically 
disqualify its members as “voluntary” salvors.2° Some commentators have 
stated, however, that the Navy and the courts may be reluctant to allow 
these claims unless the services are of an exceptional nature.°° 


Just as the legal duty to provide rescue services has barred the 
government’s claim for Coast Guard services, so has it barred the crews’ 
claim.°! Coast Guard crews have traditionally not asserted salvage claims.%2 





203 F.2d at 882-84. 
207 F.2d at 61-65. 
The “articles” are the crewmembers’ contract of employment with the ship. See M. 
Norris, supra note 8, §§ 52, 69. 
207 F.2d at 65. 
In both cases, the claim was against the United States as owner of the salvaged 
rty. 207 F.2d at 61-62; 203 F.2d at 881-82. The fact that the claimants were in the 

employ of the owner of the rescued property would not alone bar the claim so long as 
the services provided were beyond their contractual duties to the employer. 207 F.2d 
at 62-63; 203 F.2d at 882-83. 
The situation of a Coast Guard crew may be different. 
In re American Oil Co., 417 F.2d 164, 169 (Sth Cir. 1969), cert. denied, 397 U.S. 1036 
(1970). 
The situation may be different for officers. See note 91 and accompanying text infra. 
G. Gilmore & C. Black, Jr., supra note 14, at 546-47; M. Norris, supra note 8, § 79. 
G. Gilmore & C. Black, Jr., supra note 14, at 551; M. Norris, supra note 8, § 78 (stating 
that members of the Coast Guard are duty bound to conduct rescues and thus have a 
legal duty to the public and are not volunteers). 

In one case, a naval officer was denied a salvage award on the grounds that he was 
a public official performing the functions of his office. Thornton v. The Livingston 
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But, in the wake of the American Oil case,°? in which the Fifth Circuit Court 
of Appeals concluded that the Coast Guard’s services were voluntary, the 
crew’s standing to claim an award may also be changing. At least one 
commentator has suggested that a court, following the rationale of Ameri- 
can Oil, might treat Coast Guard salvage claims the same as Navy salvage 
claims.** The policy issues that this situation raises will be addressed in 
Section VI. 


IV. REDUCTION OF AWARDS OR DAMAGES DUE TO 
NEGLIGENT SALVAGE 


Whenever a salvage award is appropriate, the amount of the award 
may be reduced if the salvors were negligent. If salvor negligence caused 
damages, the court may grant an affirmative damages award. A suit against 
the United States claiming Navy or Coast Guard negligent salvage would 
normally raise the issue of sovereign immunity. Congress solved this 
problem, however, by enacting the Public Vessels Act in 1925, waiving 
sovereign immunity for suits claiming damages caused by a public vessel.°> 
Thus, the government has held itself to the same standards as a private 
shipowner, except that government vessels may not be sued in rem.%° 





Roe, 90 F. Supp. 342 (S.D.N.Y. 1950). This would seem to indicate that one need not 
be in the Coast Guard to owe a duty to the public. Possibly the higher the rank of the 
Official, the greater his duty to the public becomes. See also G. Gilmore & C. Black, Jr., 
supra note 14, § 8-5, at 549 (suggesting that crew salvage claims “have been more 
warmly received” than those of high-ranking officials). 

G. Gilmore & C. Black, Jr., supra note 14, at 551. 

In re American Oil Co., 417 F.2d 164 (Sth Cir. 1969), cert. denied, 397 U.S. 1036 (1970). 
G. Gilmore & C. Black, Jr., supra note 14, at 551. 

46 U.S.C. $§ 781-790 (1982); G. Gilmore & C. Black, Jr., supra note 14, at 983; M. 
Norris, supra note 8, §§ 196-197. The Secretary of the Navy has settlement authority of 
up to $1 million in these matters, and may delegate settlement authority of up to 
$10,000. Any claim settled for over $1 million must be certified to Congress. 32 C.F.R. 
§ 752.3 (1987). Congress has already passed the Suits in Admiralty Act in 1920, waiving 
sovereign immunity in the case of merchant vessels owned by the United States. 46 
U.S.C. §§ 741-752 (1982); G. Gilmore & C. Black, Jr., supra note 14, at 982; M. Norris, 
supra note 8, §§ 196-197. 

Canadian Aviator, Ltd. v. United States, 324 U.S. 215, 224-25 (1945) (stating that 
“[t]he consent to suit embodied in the Act thus extends to cases . . . where principles of 
admiralty law imposed liability on private parties.”); M. Norris, supra note 8, § 197. 

Some of the cases actually indicate that the government may be held to a higher 
standard of care than a private salvor which might benefit from a “Good Samaritan” 
gross negligence or “worsening the plight” standard. See, e.g., United States v. Sandra 
& Dennis Fishing Corp., 372 F.2d 189, 197 (1st Cir. 1967), cert. denied, 389 U.S. 836 
(1967) (holding the Coast Guard to a standard of acceptable seamanship regardless of 
the “Good Samaritan” concept); Miller v. United States, 614 F. Supp. 948 (D. Me. 
1985) (extending the Sandra & Dennis standard to the Navy). 

But see DFDS Seacruises (Bahamas) Ltd. v. United States, 676 F. Supp. 1193, 1200 
(S.D. Fla. 1987) (stating that the Coast Guard is held to the same standard of care as 
a private person); Basic Boats, Inc. v. United States, 352 F. Supp. 44, 48 (E.D. Va. 
1972) (stating that the Navy is held to the same standard of care as a private person 
and that the waiver statutes impose liability on the government only when admiralty 
law would impose liability on private individuals). 
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A recent case in which a rescued party claimed an affirmative award 
of damages from the government was Miller v. United States.°7 In Miller, the 
plaintiffs had purchased a yacht to sail from the northeastern United States 
to the northwest, via the Panama Canal. One night off the North Carolina 
coast, they signaled USS Guadalcanal to get a resupply of water and a 
position fix. Misunderstanding the signal, the captain of the Navy ship 
believed the occupants of the yacht needed to be rescued. 


The Navy personnel used one of their boats to tow the yacht to the 
ship and attempt to take the thirty-three foot yacht in tow with the 602-foot 
Navy ship. Each attempt to secure the yacht to the ship resulted in more 
damage to the yacht. Finally, the yacht was under tow; but, shortly, it came 
loose and drifted under the fantail of the ship and was crushed.®* 


The plaintiffs sued the United States under the Public Vessels Act,°° 
claiming negligent salvage.!© The court held that, although it was reason- 
able for the Navy to undertake the rescue under the circumstances, the 
rescue was negligently performed. The court further held that the negli- 
gence had caused the destruction of the yacht, but that the plaintiffs had 
been twenty-five percent at fault for failing to refuse the rescue. Hence, the 
plaintiffs received a judgment for $11,625—or seventy-five percent of the 
cost of the yacht. 


The Miller court held the Navy to a standard of reasonable care 
rather than the lower “Good Samaritan” standard. In this case, the standard 
was probably irrelevant because the level of negligence and “worsening the 
plight” described would have likely supported an award even under the 
lower standard of care.!°! However, since some courts have stated they will 
hold the Navy and Coast Guard to a higher standard, this is an important 
factor to consider. 


V. THE PRIVATE SALVOR’S CLAIM AGAINST THE 
GOVERNMENT 


The issue of sovereign immunity is also raised when a government 
vessel receives salvage services from a private salvor who acts without a 
contract. Congress covered this situation in enacting the Public Vessels Act, 
which allows suits against the United States for salvage awards.!°2 In some 
cases, however, the claimants are not United States citizens. This raises a 





614 F. Supp. 948 (D. Me. 1985). 

Id. at 952, 956. 

46 U.S.C. § 781 (1982). 

614 F. Supp. at 952. 

See, e.g., United States v. Gavagan, 280 F.2d 319, 328 (Sth Cir. 1960), cert. denied, 364 

U.S. 933 (1961). 

46 U.S.C. §§ 781-790 (1982); G. Gilmore & C. Black, Jr., supra note 14, at 982-86. The 

Suits in Admiralty Act provides the same waiver of sovereign immunity when a 
rmment-owned merchant vessel receives the salvage services. 46 U.S.C. §§ 741-52 

(1982). The Secretary of the Navy has the same settlement authority for salvage claims 

against the Navy as for damage claims against the Navy. 32 C.F.R. § 752.3 (1987). 
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separate issue of reciprocity.!°? The waiver of immunity under the Public 
Vessels Act requires that the claimant’s government would allow a United 
States citizen to sue it under similar circumstances.!% 


The case of Nicholas E. Vernicos Shipping Co. v. United States 
illustrates these concepts. In Vernicos, two Navy vessels were anchored off 
the coast of Greece when a violent squall endangered them.!°° Two tugs 
belonging to the Vernicos Company responded to the Navy’s request for 
help and stood by through the night to help keep the endangered vessels in 
place. Both the owners and the crews of the tugs claimed salvage from the 
United States. The trial court found that they had rendered salvage services 
and awarded three months’ expenses to the owners and three months’ wages 
to the crews. 


On appeal, the United States argued that sovereign immunity should 
have been a defense because Greek law did not meet the reciprocity 
requirement of the Public Vessels Act. The appellate court carefully 
examined the available evidence and authority and concluded that Greek 
law would allow a United States citizen to sue Greece in a similar situation. 
The fact that Greece also required reciprocity as a precondition to such a 
suit did not violate the reciprocity requirement of the Public Vessels Act. 


As to the United States’ other arguments against the awards, the 


court approved of a separate award to the crew even though they were 
professional salvors under contract to perform such work. The primary 
reasons were the high value of the property saved and the fact that the 
crew’s wages had not included a risk premium. However, the court held that 
the amounts of the salvage awards had been excessive and reduced them to 
two months’ expenses for the owners and one month’s wages for the crew.1°7 


The Vernicos case demonstrates that, within the limits of the 
government’s waiver of immunity, a government vessel is the same as any 
other rescued party. The courts will apply the same law to determine the 
salvage awards as they would in any other case.!°* And, as in Vernicos, the 





46 U.S.C. § 785 (1982); M. Norris, supra note 8, § 204A (Supp. 1974). 

46 U.S.C. § 785 (1982). The Suits in Admiralty Act has no similar reciprocity 
requirement. In this instance, at least, the distinction between public and merchant 
vessels is important. M. Norris, supra note 8, § 204A (Supp. 1974). 

349 F.2d 465 (2d Cir. 1965). See also W. E. Rippon & Son v. United States, 348 F.2d 
627 (2d Cir. 1965) (awarding salvage against the United States and rejecting a claim of 
lack of reciprocity based on the salvor’s Libyan employees). 

349 F.2d at 467. 

Id. at 467-72. 

See, e.g., 349 F.2d at 472. The trial court considered the value of the property saved, the 
peril to which the saved vessels were exposed, the value of the vessels used by the 
salvors, the promptness of response and the skill and efficiency of the salvors, and the 
risks taken and time expended by the salvors. These are essentially the same as the 
factors set out in The Blackwall, 77 U.S. (10 Wall.) 1 (1870). 
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2ppellate courts will apply the same rough notions of value of services, risks 
taken, and need for incentives to salvors to adjust the amounts of the 
awards,109 


VI. ANALYSIS 


A. Is Rescue a Public Function? 


With few exceptions, the United States Navy is treated like anyone 
else under salvage law. The government can receive a salvage award as 
owner of the salving vessel and a court can order the government to pay 
salvage to a rescuing party. In addition, Navy crews can theoretically assert 
salvage claims. The United States Coast Guard, on the other hand, can pay 
out but cannot receive salvage under the historical view. Why this dichot- 
omy? Why cannot taxpayers receive the same benefits as private salvors 
when the Coast Guard makes a rescue? 


Perhaps rescue is a public function, like police or fire-fighting 
services. Hence, the rescue function of the government should be funded 
from general revenues and not paid for on a user-fee basis. Of course, 
foreign ships would then receive the benefits while bearing less of the cost. 
And, if rescue really is a public function, this theory would still not explain 
why the Navy can collect for its services while the Coast Guard cannot. 


Another possible explanation is that the government does not need 
a monetary incentive to rescue those in distress. Courts have long identified 
this incentive as a major policy reason for making salvage awards to private 
salvors.!!° But, if private parties can collect a salvage award for providing 
the same services, the rescued party will receive a windfall if a government 
ship performs the services instead. By providing salvage services free of 
charge, the government subsidizes major corporations.!1! Furthermore, the 
incentive theory still does not explain the distinction between the Navy and 
the Coast Guard. 


The most obvious way to distinguish the Navy and Coast Guard is by 
looking to the statutory duties of the organizations. This is what courts and 
commentators have long cited as the reason for the Coast Guard’s inability 
to claim salvage: Their pre-existing public duty to rescue prevents Coast . 
Guard services from being voluntary. But American Oil'!2 has driven a 
wedge into this rationale, if only in dictum, by reinterpreting this statutory 
duty as permissive. Hence, the only way to keep the Navy-Coast Guard 
distinction alive, absent explicit congressional action, is to justify it in some 
other way. The public function and incentive theories discussed above do 





109. 349 F.2d at 471-72. 

110. See M. Norris, supra note 8, §§ 232-34 (discussing the policy of salvage awards to 
encourage others to undertake the risks inherent in saving life and property at sea). 

111. See G. Gilmore & C. Black, Jr., supra note 14, at 551 (suggesting that the American Oil 
rationale appears sound when the saved property belongs to a corporation which may 
have caused its own problem in the first place). 
Inre American Oil Co., 417 F.2d 164 (Sth Cir. 1969), cert. denied, 397 U.S. 1036 (1970). 
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not explain the distinction. If these two theories are given full force, then the 
Navy should lose its right to claim salvage. 


B. A Unified Sovereign Salvage Approach 


A more logical solution to the government’s salvage claim confusion 
would be to treat all government entities the same as private salvors.!> This 
solution would satisfy all of the identified public policies while, promoting 
uniformity in the law. For example, the public function aspect of salvage is 
most clearly embodied in life salvage and, perhaps, in the rescue of small 
pleasure boats. The government would still not claim salvage in these cases 
for two reasons. First, no one can claim an award for life salvage except in 
very limited circumstances. And, even if the life salvage statute did apply to 
the situation, another statute precludes “ships of war” and other govern- 
ment ships from claiming life salvage.1!* Second, the low value of small 
pleasure boats would not make a salvage claim cost-effective for the 
government salvor. 


On the other hand, under the unified rule, all government salvors 
could make a salvage claim for rescuing high value property. This would 
avoid subsidizing large corporations at the expense of the taxpayers. The 
corporations, after all, have undertaken measured business risks and have 
most likely insured against casualty losses. The government may not need 
an incentive to rescue high-value property but, in these times of budgetary 
constraints, the government would do well to avoid subsidizing corporate 
casualty insurers.115 


Applying this unified rule to the two examples described above in the 
introduction, the government could recover from Exxon but not from the 
crew of the Patricia C. Both the Navy and Coast Guard provided valuable 
services to the imperiled Exxon Houston and she was successfully 
rescued.!16 Hence, under the unified rule, the government could claim and 
receive salvage for the services of both the Navy and the Coast Guard. The 
Patricia C., by contrast, involved the saving of human life only.117 Neither 
service has any salvage claim for these lifesaving efforts. The results in these 
two cases, under the unified sovereign salvage rule, seem eminently fair and 
proper. 





113. See Tache, supra note 12, at 98 (making a similar proposal of allowing salvage 
compensation to public service vessels). 
46 US.C. §§ 729, 731 (1982). 

115. The amount of money involved is significant. In 1987 alone, the Coast Guard saved 
$995 million in property and assisted in protecting $2.4 billion in property. At the same 
time, the Coast Guard saved 6,638 lives and assisted 137,195 persons in distress. This 
was all done on a search-and-rescue budget appropriation of only $408.8 million. 
Brigham, U.S. Coast Guard in 1987, U.S. Naval Inst. Proc. (May 1988) at 170-71. 
Theoretically, at least, salvage awards could have paid for this aspect of the Coast 
Guard’s services. In a time when the Coast Guard is being asked to do more and more 
with less and less, this could be the additional source of revenue that sustains the 
important rescue function. See Waltez, Ze Death of the Coast Guard, U.S. Naval Inst. 
Proc. (June 1988) at 29-33. 

See supra text accompanying note 1. 
See supra text accompanying note 2. 
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VII. CONCLUSION 


In most cases, the statutory and case law allows the United States 
Navy and its crews to claim salvage under the same rules that apply to 
private salvors. The rights of the United States Coast Guard and its crews 
are not as clear. Historically, the Coast Guard has not claimed salvage and 
most have assumed that it could not because of its public duty to rescue. 
But, some recent case law and commentary have indicated this assumption 
may be eroding. The government is also amenable to suits in salvage 
situations. Statutes allow private parties to sue the government for salvage 
services provided or for damages resulting from negligent government 
salvage efforts. 


Although the United States has a right to claim salvage for the 
services of its Navy, and possibly its Coast Guard, the case law does not 
reflect many such claims. As the Navy and Coast Guard are increasingly 
asked to do more with less, the government should aggressively pursue 
salvage claims on behalf of the United States. Perhaps a more aggressive 
approach to these claims will encourage Congress or the courts to clarify 
that the government does have the same right to claim salvage for Coast 
Guard services as for Navy services. No policy reason supports the denial of 
Coast Guard salvage claims. Disallowing these claims merely subsidizes 
corporate casualty insurers at the expense of the taxpayers, a result that 
Congress and the courts should avoid. 
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ENVIRONMENTAL PROTECTION: 
The Legal Framework 


By Frank F. Skillern, Shepard’s/McGraw-Hill, 1981 (1988 Cumulative 
Supplement). Pp. 384. Price: $90.00 


Captain Vaughn A. Ary USMCR* 


In the past few years, judge advocates and law specialists have found 
themselves increasingly involved in environmental law. In order to promptly 
advise their commanding officers and solve their environmental law prob- 
lems, a good desk reference and research source is required. Envizonmental 
Protection: The Legal Framework fulfills this requirement for the military 
lawyer. 


The author set out to write a book not only for lawyers but also for 
a very diverse audience of scientists, industry personnel, and planners, as 
well as environmentalists and environmental groups. The result is a book 
that is very readable. It provides a broad overview of the environmental 
movements of the 1970’s and the programs designed to promote these 
new-found values. Although this book covers a wide range of subjects, it 
does so with enough detail to be a useful and valuable research tool. 


The first chapter points out the inadequacy of traditional legal 
remedies such as trespass and nuisance, and goes into the need for 
governmental legislation to deal with the public concern for environmental 
matters. The remainder of the volume presents a well organized study of 
this legislation and the governmental programs and agencies it created. 
Some of the subjects covered in the book include the National Environ- 
mental Protection Act of 1969, air and noise pollution, water pollution, 
hazardous and solid waste, toxic substances, pesticides, and planning 
programs. There is also a chapter which focuses on the relationship between 
economics, energy resources, and the environment. 


For the practitioner of environmental law, the real strength of the 
book lies in the 1988 Cumulative Supplement. The original work was 
published in 1981 and is best suited for gaining a general understanding of 
the topic. The supplement is more carefully oriented toward the needs of 
the practicing attorney. It provides a wealth of authority on every subject 
and more than doubles the number of case citations found in the original 
work. 


A tremendous amount of litigation and changes in the law has 
occurred since the original work’s research cutoff date of October 1, 1980. 
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The 1988 Cumulative Supplement is furnished as a pocket part and 
accurately reflects many of these changes in environmental law. The most 
important changes have come in the material covered in chapter 5 of the 
book, which deals with the subject of hazardous and solid waste, toxic 
substance and pesticides programs. The supplement has added a new 
section covering the Hazardous and Solid Waste Amendments of 1984 and 
two new chapters devoted to “Superfund” legislation. Chapter 5A is 
concerned with the original “Superfund” program: the Comprehensive 
Environmental Response, Compensation, and Liability Act of 1980 (CER- 
CLA); chapter SB deals with the Superfund Amendments and Reauthori- 
zation Act of 1986 (SARA). Also included in an appendix to the book is the 
Council of Environmental Quality Final Regulations for Implementation of 
the National Environmental Protection Act. Along with this new material 
are updates of almost every section of the original book, addressing new 
legislative developments, regulations, related readings, and case citations. 


This book is a superior research tool. It provides brief explanations 
of the facts and holdings of a large number of cases in the text of the 
material. This allows the reader to gain some insight into the case law 
without having to dig through lengthy footnotes looking up cases having 
little or nothing in common with the facts of the situation on which he is 
working. As such, the book provides more than a good discussion of a 
particular subject. It is an invaluable resource for the military lawyer 
involved in the practice of environmental law. 
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GREEN JUSTICE: The Environment and the 
Courts 


By Thomas More Hoban and Richard Oliver Brooks, Westview Press, 
1987. Pp. 250. Price: $44.00 


Lieutenant Curtis O. Massey II, JAGC, USNR* 


Environmental law has been an area of great growth and public 
attention for the past twenty years. It has been added to the curriculum of 
many universities at the graduate and undergraduate levels. Green Justice 
purports to be an introductory text, for an undergraduate course in 
environmental law or policy. Regrettably, the book’s haphazard organiza- 
tion and presentation of arguments for the dramatic expansion of environ- 
mental law without adequate foundation make the work unsuitable for its 
purpose. 


The book begins with an excellent introduction, providing a thumb- 
nail sketch of the origin and growth of the environmental movement in 
America. It follows with an articulate (though brief) explanation of the 
American legal system. Additionally, the organization of the book into four 
discrete areas appears to be logical and complete. Unfortunately the text is 
neither. This failure could easily have been avoided had the authors 
exercised some ideological restraint in their presentation of cases and paid 
more attention to the organization of cases within the book. 


In part I, for example, the authors attempt to classify the basic 
environmental problems with which the courts must deal. The important 
concept of zoning, however, is excluded. Zoning is treated in later portions 
of the book only as a means by which pollution can be controlled and as an 
example of the clash between many of the law’s traditional concepts. The 
text would have been significantly enhanced had the authors moved the 
wetlands preservation case, Just v. Marinette County, from part III to the 
environmental problems section (part I) and in its place inserted a case 
re-examining riparian rights or some area in which changes in technology 
have rendered a traditional legal concept obsolete. 


Similarly, a nuisance case, Boomer v. Atlantic Cement Company,? is 
also misplaced. Boomer details a conflict between a cement plant and the 
surrounding landowners. The case is included in part III which deals with 
traditional legal concepts and modern environmental problems. Far from 
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being a modern problem, Boomer is almost identical to the original noxious 
gas cases which helped define the tort docirine of nuisance. This case would 
have been far better used in part I instead of the case the authors chose. In 
an attempt to expand their readers’ definition of pollution, the authors use 
the case of Fountainbleau Hotel Corp. v. Forty-Five, Twenty-Five, Inc.,> an 
old Florida case in which the Fountainbleau Hotel attempted to block the 
construction of an addition to a neighboring hotel which would have cast a 
shadow on the Fountainbleau’s beach. To the authors, this shadow is 
pollution; their thesis is that pollution is nothing more than a label given to 
our reaction to a product or stimulus. While this thesis is interesting, and 
potentially meritorious, the case used to illustrate it neither supports nor 
advances it, since the original cause of action was framed in terms of 
easements and the English doctrine of ancient lights. Because the case does 
not provide a framework for understanding how the courts identify pollut- 
ants, this section, like the Fountainbleau’s case, fails. 


The overbroad approach of the authors also surfaces in the final 
section of the book, entitled “The Ideals of Environmental Law.” Just as 
they sought to define pollution as anything which gives displeasure (physi- 
cal, mental, or financial), the authors define environment as the totality of 
the universe, including the drugs we take. In a section entitled “The Ideal of 
a Just Society,” their case study is Sindell v. Abbott Laboratories,’ in which 
the California Supreme Court held the drug manufacturer liable based on 


their market share of the drug’s sales and waived any necessity for showing 
that the claimant had purchaséd the drug made by any one manufacturer. 


The inclusion of this case is not only overreaching but potentially 
confusing to its intended lay audience. This is partly because of their 
attempted definition of the environment but also because the radical 
holding in the case has not been commonly accepted. The holding in Sindell 
may very well be limited in the future to factually similar cases, much as the 
relaxation of discovery rules and the statute of limitations in asbestos 
litigation has largely been limited to that special situation. 


A final example of the extent to which the authors’ ideology hinders 
their work is their treatment of the damages question. In fashioning 
appropriate relief, the Boomer court was called on to weigh the relative 
merits of monetary damages and enjoining the respondent’s operations. In 
that instance, the court denied the petitioners’ request to shut the plant 
down, choosing instead to order the payment of damages to the adversely 
affected landowners. The authors give this concept short shrift, in apparent 
adherence to the notion that environmental damage can never be absolved 
by money alone. This idea may be held by many people in the field who 
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argue for criminal enforcement of environmental laws because civil fines 
and monetary damages, in their view, constitute little more than “licensing 
fees” to harm the environment*. 


The manner in which the authors completely ignore any other school 
of thought is unacceptable. They neglect not only the complex economic 
analysis of Richard Posner but also the basic work on theories of damage 
calculation done by individuals such as Ken York. This failure is especially 
noteworthy since the authors list twenty-two books and articles under the 
heading of Economic Treatments in their bibliography. The credibility of 
authors who seek to revolutionize the concepts of pollution and the 
environment would be enhanced by the recognition and possible refutation 
of contrary viewpoints. All things considered, their treatment of damages is 
a superficial review of a complex topic. 


In sum, Green Justice, contrary to the authors’ assertion, does not 
provide a well-balanced and informative introduction to the field of 
environmental law. Rather, the work is an incomplete attempt to provide an 
expansionist view of the law which overstates both its current breadth and its 
likely growth. 





5. See, e.g., Wynne, A Case for Criminal Enforcement of Environmental Laws, 38 Naval L. 
Rev. 115, n.84 (1989). 
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TRANSBOUNDARY RESOURCES LAW 


Edited by Albert E. Utton and Ludwik A. Teclaff, Westview Press, 1987. 
Pp. 321. Price: $35.00 


Lieutenant Steven L. Haycock, JAGC, USNR* 


Environmental problems are difficult and complex to resolve even 
under the best of circumstances. But when such problems are intermingled 
with conflicting jurisdictional claims made over a given natural resource by 
different political entities, they can pose especially thorny legal problems for 
all parties concerned. This book is a collection of twelve articles, each of 
which addresses these problems and recommends solutions. 


The book makes an important assumption that time is working 
against us. Increasing population will increase the demand for natural 
resources, some of which (such as subterranean rivers) flow maddeningly 
across international borders without regard to claims of ownership. Grow- 
ing demand causes tensions to mount as countries compete to satisfy the 
needs of their citizens. Similarly, the need to distance ourselves from 
pollution becomes more difficult to satisfy as the quantity of waste we 
produce multiplies. Poilution, like natural resources, does not respect 
political boundaries. The future, therefore, will force increased sharing of 
both the resources which mankind requires and the toxins which our 
lifestyles produce. 


The articles dealing with pollution do a good job of painting a holistic 
picture of our environment. It is impossible to contaminate one segment of 
our surroundings without affecting all other segments as well. Today’s air 
pollution is tomorrow’s acid rain. Rain contaminates soil which in turn 
contaminates groundwater. Moreover, pollution is not only a master of 
metamorphosis but an avid traveler as well. The most conscientious of 
polluters, despite a sincere attempt at selfishness, usually shares his toxins 
with his neighbors. This migratory tendency of pollution coupled with the 
inevitable increase in the production of wastes in the future leads one article 
to classify toxic pollution as a more dangerous threat to life than the 
possibility of nuclear destruction. 


Complicating the situation is the fact that neighboring states are 
rarely at the same state of development. When two nations claim a 
transboundary pool of oil, is the wealthy nation obligated to share the oil it 
recovers with its poor neighbor, despite the neighbor’s inability to contrib- 
ute toward the cost of exploitation? Are the handful of nations with space 
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programs obligated to reserve portions of the valuable geostationary orbit 
for the use of the rest of the world, even though many countries may never 
have the wealth and technology necessary to launch their own satellites? 
And how do we decide between competing uses for transboundary rivers or 
lakes when the uses are mutually exclusive? 


This volume suggests a similar solution to the problems of sharing 
resources and pollution. The solution involves the creation of international 
commissions or institutions. These entities must be sufficiently large to 
exercise control over the entire area affected by the event they regulate, 
while retaining the flexibility necessary to take into account public input and 
the peculiarities of the area controlled. They must have sufficient funding to 
accomplish their goals while remaining independent of the views of any 
specific nation. And, most important of all, they must somehow enforce the 
laws they make. 


This book does not assume that any easy solutions exist to the 
problems it discusses. However, those interested in the environment or 
international relations will likely find the book valuable. Those uninitiated 
in the problems of resource scarcity and pollution will receive both an 


education and a scare. 
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NEPA LAW AND LITIGATION 


By Daniel R. Mandelker, Callaghan & Company, 1984 (1988 Cumu- 
lative Supplement). Pp. 689. Price: $85.00 


Lieutenant Daniel L. Rosenberg, JAGC, USNR* 


Commanding officers often call on judge advocates and law special- 
ists for advice on environmental matters affecting their installation. When 
the resolution of the issue is governed by the National Environmental Policy 
Act of 1969 (NEPA), Daniel Mandelker’s book NEPA Law and Litigation 
is an excellent guide. NEPA was enacted to ensure that Federal agencies 
address environmental issues when planning Federal action that signifi- 
cantly affects the human environment. The cornerstone of the Act is the 
environmental impact statement (EIS), whose purpose is to articulate the 
effects certain actions may have on the environment and to delineate 
possible alternatives to the proposed action. The term “action” has been 
broadly construed by the courts. It includes not only federally funded state 
and local programs but also Federal military projects such as a change in the 
tempo of military operations, the handling of nuclear weapons, or even 
building projects. Additionally, some private developments authorized by 
Federal permits are also included within the definition of the term “action.” 
The statute, as its name suggests, sets environmental policy and is therefore 
susceptible to varying interpretations. Federal courts have thus stepped in to 
expand its provisions, especially in the area of the EIS. 


The author focuses on the EIS required by the act and its interpre- 
tive decisional law. The book is a practitioner’s manual; its twelve chapters 
address the significant aspects of the EIS. From its discussion of the 
preparation of pleadings to its review of the adequacy of an EIS itself, 
NEPA Law and Litigation is invaluable for its comprehensive treatment of 
the subject. With case digests covering each Federal circuit, as well as 
updated supplements, the book should provide an excellent starting point 
for most potential NEPA problems. 


The author’s discussion of key Federal court cases provides an 
interesting perspective on NEPA. Because the act creates an administrative 
agency to enforce its policies and promulgate regulations, the doctrine of 
exhaustion requires initial deference to agency determinations by the 
Federal courts. Nevertheless, relaxed rules of standing allow for more 
judicial intervention and consequently a closer scrutiny of agency compli- 
ance with its parent statute. This closer scrutiny, along with the policy- 
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oriented nature of the statute, has inevitably resulted in an extensive NEPA 
“common law.” The digests of these important cases, in a practice manual 
format, makes this volume a valuable addition to the military lawyer’s 
bookshelf. 


Focusing upon the EIS itself rather than the broad policy concerns of 
the act, the author provides a detailed expanded analysis of how to plan and 
draft an EIS. In the practice manual tradition, the author has attempted to 
anticipate common litigation problems regarding compliance with the 
applicable statutes and regulations. For instance, he has set out sample 
questions to elicit proper foundational and expert opinion testimony in the 
relevant subject areas. 


A key question to any military legal advisor is what command actions 
may trigger the requirement for an EIS. Because of the ambiguities of the 
statute, whether an impact statement is needed often becomes a matter for 
the courts to decide. NEPA Law and Litigation can assist in command 
planning because it provides extensive case analysis of when the statement 
is necessary. Possible military projects and activities that may constitute 
Federal “action” include base closings, shifting flight patterns, waste 
removal, and a variety of other military operations. 


The book’s chapters are divided into short sections permitting easy 
access to specific areas. The author covers the highlights of a vast amount of 
information, while providing enough depth to allow the reader to under- 
stand the issues. This technique is especially helpful in the section concern- 
ing the adequacy of the impact statement, a confusing area to the inexpe- 
rienced practitioner. Not only must alternatives be provided, but they must 
also be sufficiently supported to pass judicial review. 


In his review of the adequacy of the impact statements, the author 
points out that the courts apply a “rule of reason.” Surprisingly, in 
practically all cases, the courts have held that alternatives proposed in the 
EIS to the intended action or project assessed were adequate to satisfy the 
legal requirement that such alternatives be included in the impact state- 
ment. The author explains this tendency by noting how the generally 
undeveloped state of environmental analysis permits courts to find an 
adequate impact statement where the statement’s analysis is merely “rea- 
sonably supported.” This tendency is further explored by a discussion of 
cases which consider whether the agency fulfilled its procedural and 
substantive duties under NEPA by providing an adequate, “reasonably 
supported” EIS. Additionally, and of potentially greater value to the 
command legal advisor, the author discusses several approaches to prepar- 
ing impact statements and supporting documentation. 


With increasing emphasis on the environment, more litigation under 
NEPA can be expected. Inevitably, much of this litigation will involve both 
the sea services and the judge advocate or law specialist assigned to advise 
a commanding officer. This book should prove to be an invaluable resource 
tool for military legal advisors to consult when preparing to brief their 
commanders on environmental law. NEPA Law and Litigation is, therefore, 


242 





NAVAL LAW REVIEW XXXVIII 


highly recommended for judge advocates and law specialists dealing with 
the environmental consequences of military activities. 
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SUING FOREIGN GOVERNMENTS AND THEIR 
CORPORATIONS 


By Joseph W. Dellapenna, Bureau of National Affairs, Inc., 1988. Pp. 
482. Price: $89.00 


Lieutenant Curtis O. Massey II, JAGC, USNR* 


The union of law and international relations has traditionally been 
viewed as something of a quagmire and for most attorneys today any 
attempt to sue a foreign government or state owned corporation still 
resembles a foray into the depths of the Louisiana bayou. With an eye 
toward clearing up the confusion, and extricating the State Department 
from the judicial process, Congress enacted the Foreign Sovereign Immu- 
nities Act (FSIA)! in 1976. Unfortunately, far from charting a safe course 
through the intricacies of this area, the FSIA proved to be full of ambiguous 
terms, confusing cross references, and overly compressed language. In 
short, it created as many problems as it was supposed to solve by raising 
entirely new questions about the conduct of such suits. This work attempts 
to answer those questions, or at least provide a thorough explanation of the 
divergent ways in which the courts have answered them. 


Professor Dellapenna first explored the FSIA in a series of articles 
for the Commercial Law Journal during the years of 1980 to 1982. Those 
original articles dealt only with the topics of sovereign immunity and choice 
of law. Still, they were well researched and carefully thought out and quickly 
became standard reference reading in the field. This work is likely to enjoy 
a similar destiny. 


The book employs a hornbook approach with a concentration on 
analysis and anecdote, supplemented by a comprehensive listing of the 
relevant case law and Congressional hearings in running footnotes. The 
analysis is historically complete and exceptionally well balanced. The 
author, although willing to share his carefully reasoned view of what the 
courts and Congress should have done, is also responsible enough to inform 
his readers of what actually transpired. This provides the practitioner with 
an excellent basis for argument as to where the law should develop as well 
as a full understanding of how the current state of affairs came about. 


The book begins by considering the problem of jurisdiction and then 
moves on to a discussion of the various problems associated with service of 
process and venue. The author deals with each area systematically, pointing 
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out the difficulties, pitfalls, and strategic considerations of the several 
alternatives available in any given case. 


He then proceeds to examine issues relating to trial on the merits of 
a case conducted under the aegis of the FSIA. The first area treated is 
immunity. The author provides an exacting analysis of the interrelationship 
between a claim of immunity and various causes of action, both tort and 
contractual, as well as the extent to which waivers, express and implied, have 
proven to be effective. He follows this with subsequent chapters on choice 
of law, the “act of state” doctrine, procedure, remedies, and execution of 
judgments, all of which are equally informative and detailed. The book lives 
up to its potential and delivers an exhaustive analysis of the FSIA, its 
application and utilization. 


The only part of the work which disappoints is the final chapter on 
enforcement in other forums, which consists of a detailed explanation of 
how enforcement may, or may not, be effected in eight countries: Argentina, 
Brazil, Canada, England, France, the German Federal Republic, Japan, and 
Mexico. Why these nations were included and all others omitted is not 
explained. Perhaps they are the only countries in which enforcement has 
been attempted, but the author does not explain his decision to restrict the 
scope of his work to only these specific nations. The net effect is that of a 
work which is not truly complete and the reader is left wishing that the 
author had written a more complete country by country study dealing with 
each of our major trading partners. This flaw is primarily one of exclusion 
and an extremely minor one in light of the overall work. Still, it is a curious 
one considering the otherwise comprehensive treatment of a complex 
subject. 


Decidedly then, this book is an excellent piece of work. It provides 
students with a ready reference to the case law in this area and practitioners 
with a practical handbook for the prosecution and defense of such suits. 
This book’s only competition will likely be from subsequent editions. 
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From Political Principle to Judicial Doctrine 


By William E. Nelson, Harvard University Press, 1988. Pp. 200. Price: 
$25.00 


Captain Wendy A. Stafford, USMCR* 


In the belief that historical scholarship on the adoption of the 
fourteenth amendment has largely reached an impasse, the author of this 
book attempts to move the subject forward by examining sources largely 
ignored by previous historians. For well over a century, scholars, lawyers, 
and judges alike have debated how broadly the proponents of the amend- 
ment intended its language to be interpreted. As the author states in his 
opening chapter, the broad view argues the amendment was intended to 
give the Federal Government wide. power to protect individual freedoms, 
including those secured by the Bill of Rights. This broad interpretation was 
promoted as early as 1908 in Horace Flack’s history of the amendment and 
it is actively used today, for example, by those who argue that the 
amendment protects the fundamental right to privacy from state antiabor- 
tion legislation. The threat to legislative prerogative implicit in this broad 
view was heavily relied upon as a main argument against the amendment by 
those who feared its adoption would curb state legislative freedom. 


To allay this concern, explains the author, the amendment’s propo- 
nents articulated a narrow interpretation of the amendment, holding that it 
merely required that state law treat all people equally and that it was not 
intended to grant blacks voting rights, to eliminate segregation, or to bind 
the states to the provisions of the Bill of Rights. 


The author identifies two problems in trying to discern the legislative 
intent of the fourteenth amendment. First, although interpretations in favor 
of or against the legislation were expressed in the course of the debate over 
it, the legislators ultimately voted yea or nay on the amendment without 
declaring which interpretation they favored. Second, we really have no way 
of discerning how the framers of the amendment would have applied it to 
many issues confronting the nation today for the simple reason that they did 
not have occasion to consider many of these issues at the time. Scholars will 
debate forever how the framers would have resolved issues they never 
considered, such as abortion, or issues they considered but in fact never 
resolved, such as voting rights. The author here points out that there are no 
records of actual thought on issues the framers never considered, and 
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historians assign uneven weights to arguments about those issues consid- 
ered but never decided and consequently reach opposite conclusions. 


Thus, the impasse remains. To move forward, the author asserts that 
historical scholarship must turn instead to identifying the meaning which the 
amendment had for its proponents, even if that meaning is not dispositive of 
the issues pending in the courts today. By extending his research of the 
amendment’s adoption beyond the debates of Congress and into such areas 
as the state ratification debates, the private papers of congressmen, and the 
newspapers of the day, the author demonstrates the amendment was written 
to reaffirm public commitment to equality, individual rights, and local 
autonomy. He argues it was not designed to provide a narrow doctrine to 
resolve conflict between these principles. Though conflict between the 
protection of individual rights and the preservation of state legislative 
freedom was foreseeable, the author contends that the framers and ratifiers 
did not think it inevitable. Rather, they hoped conflict would not arise, and 
therefore did not delineate where the principle of legislative freedom should 
bow to the principle of individual rights, or vice versa. 


To explain how the framers could reasonably believe conflict be- 
tween individual rights and local autonomy would not arise, the author sets 
the stage leading up to the amendment’s adoption and ratification. He 
begins by examining the thinking and practices during prewar decades and 
then turns to a discussion of Reconstruction Era concerns and the events 
culminating in the creation of the fourteenth amendment. He then analyzes 
the congressional and ratification debates, focusing on the proponents’ 
theme of equality and their failure to elaborate on specific application of the 
amendment. The book also includes a lengthy discussion of the opponents’ 
view that local autonomy would deteriorate as a result of the amendment. 


In what the author describes as the heart of the book, he examines 
the transformation of principle into doctrine. He shows how both parties 
agreed local autonomy should be preserved, with the Republicans explain- 
ing that the amendment’s limited object was to outiaw arbitrary and 
unreasonable lawmaking. He then outlines the ensuing interpretation of the 
amendment in the Supreme Court, where the main issue again was whether 
section one secured fundamental rights absolutely or guaranteed only 
equality in rights. 

As the author admits, identifying the meaning which the amendment 
had for its proponents may move historical scholarship forward beyond the 
present impasse without really being dispositive of today’s legal issues. 
Nonetheless, this work contains a multitude of references to rebut argu- 
ments of legislative intent on current issues that the framers either never 
considered or never decided. More importantly, however, he shows that, 
despite today’s battle between individual rights and legislative freedom, the 
framers of the fourteenth amendment were committed simultaneously to 
both. 
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